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A.
OVERVIEW

1.
Aims of the Capability Procedure

The University wishes to promote good performance amongst all its employees. In order to achieve this, the University will encourage and foster the effective management of its staff, including appropriate induction, relevant training and continuing education. Despite this, there may be rare occasions when an individual’s performance will not meet the required standards. This procedure aims to assist employees to perform effectively again through providing an enabling and supportive mechanism for addressing problems of capability.  

Problems of capability may exist where an employee is lacking in an area of knowledge, skill or ability, where there have been organisational changes which require different skills or where for reasons of long term sickness absence, the employee is unable to perform the duties of his/her job to an acceptable standard.

The Capability Procedure is not intended for use in situations where there is a deliberate failure by the employee to perform to the standards of which he/she is capable. Failure to perform to the required standards through negligence, lack of effort or insubordination would be viewed as misconduct and would be likely to be dealt with under the separate disciplinary procedure.  

2.
The Role of the University in Supporting Good Performance

 Recruitment and Selection: The importance of effective recruitment and selection procedures cannot be underestimated and those involved in recruitment and selection should ensure that they attend the appropriate training and become conversant with, and follow the University’s agreed recruitment and selection procedures and guidelines (available on the Human Resources web site) in order to best match applicants to the right jobs. 

 Induction: New employees must be provided with clear information about their role in the department in order to perform to the best of their ability. 

 Supervision Process / Coaching : Line Managers should ensure that employees are continually aware of their duties and responsibilities through designated review processes, including Appraisal, and ongoing dialogue. Managers and supervisors should ensure that they have regular review meetings with those that they manage and that there is proper opportunity for dialogue and discussion. In particular, problems that occur should be brought to the attention of the employee promptly and advice and direction should be offered which is supportive and enabling rather than destructive and negative.

 Mentoring: Where appropriate, mentors will be offered to provide support, guidance and advice outside of the normal line management arrangements. 

 Training and Development: The University recognises that employees need to be properly trained to perform the requirements of their evolving jobs, and has a policy of Staff Development for this purpose. It also recognises the importance of continuing to train and develop its employees, to maximise their efficiency, effectiveness and personal satisfaction from the job.

 Members of staff’s responsibilities: Individual staff have a responsibility to maintain and develop their skills, knowledge and expertise in order to accommodate change and adapt to new working requirements. 

 Disability Discrimination Act: Appropriate consideration should be given in cases where an employee has a disability as defined under the Disability Discrimination Act 1995.  Human Resources can advise in such cases.

3.
Managing Performance Informally / Coaching and Counselling

The University recognises that there will be occasions when competence or performance falls below expectations. In the majority of cases, where employees are experiencing difficulties with performance, the problem should be immediately addressed when it first becomes apparent, either through the normal daily / weekly supervision process, or in an informal, supportive way through dialogue between the Line Manager and the employee.

The employee should, wherever practicable, be assisted through training, coaching and counselling and should be given reasonable time to achieve the required standard.


With support, and through drawing attention to the fact that there is a problem, performance may return to expected standards. However, if it becomes apparent that an informal approach to improving performance has failed, the employee should be advised that a formal process will be entered into and this should be confirmed in writing.

Counselling will generally be informal and will not result in any formal written record. However, where it is intended that the counselling should be followed up with a formal letter confirming the areas discussed and setting out expectations, the employee will have a right to representation at such a meeting.

NB: The use of the term ‘counselling’ in this document means counselling in a managerial context (i.e. non-clinical / not formally qualified).

4.
Appraisal Process

The annual appraisal process may also be used to discuss informally issues of performance. However, when performance issues become more serious, then the capability procedure should be used. Where the capability procedure is in use, the normal appraisal process should be suspended.
5.
Use of the Formal Capability Procedure

Capability is defined under Section 98 of the Employment Rights Act 1996 as “capability assessed by reference to skills, aptitude, health or any other physical or mental quality”.  
The formal Capability Procedure will therefore be used in the following instances:

· Where an employee’s standard of performance relates to a lack of the required knowledge, skills or ability rather than misconduct, and where informal performance management /support / counselling has failed to bring about improvement. (see ‘Formal Capability Procedure: Part I – (Performance)’ section of this procedure)

· Where the ‘incapability’ is due to a chronic or disabling medically certified condition, which is unlikely to improve in the long term (see ‘Formal Capability Procedure : Part II – (Medically Certified Sickness Absence)’ section of this procedure).

6.
Guiding Principles / Operational Matters

The Capability Procedure is based on some general principles which will accord with most peoples’ views of ‘fairness’ but which are also well established in statute or case law.  These principles are as follows:

 The application of this procedure will be fair, prompt, impartial, reasonable, consistent and applied without discrimination.  Action will be taken which is reasonable, necessary, known and understood. 

 Information relating to these matters should only be divulged to third parties on a ‘need to know’ basis. Otherwise, all statements, letters and other communications should be regarded as confidential to those involved in the process. Advice on the application of the Data Protection Code of Practice can be obtained from Human Resources.

 At all formal levels of the Capability Procedure, members of staff are entitled to be accompanied by an officer of a trade union or by a fellow worker or friend of the University. Witnesses cited by either party would not normally have the right to be accompanied. 

 All communication will be conducted directly with the employee and not via their representative (A nominated representative will be sent copies of any correspondence).

 All parties involved have the right to be heard with courtesy and respect and to state their case. Any action taken under this policy must be in line with the University’s Equal Opportunities policy.

 Where an individual complains that this procedure is being used unfairly to victimise, harass, bully or intimidate them, the handling of any further steps under the procedure will be referred to the next most senior manager for a decision on how the procedure is to be handled. Advice on this should also be sought from Human Resources. The options available to the more senior manager will include taking over the handling of the case themselves or referring the handling of the case to a ‘neutral’ manager.

 The University and the recognised Trade Unions agree that the electronic recording of capability proceedings is not normally necessary and will not normally take place. However, on an exceptional basis and particularly at capability meetings where termination of employment might be an outcome, the electronic recording of proceedings may be permitted with the prior agreement of both parties.

7.
Retention of Records on File

Records of meetings/correspondence relating to the application of the Capability Procedure will be kept on the employee’s personal file for a period of 12 months from the date on which the employee received written notification that their performance had reached satisfactory levels. Where appropriate these records may be considered as relevant material if performance deteriorates again during this period.

 After this time period, the records will be removed and destroyed from the personal file. A brief summary note may be retained as a management record.  Once the 12 month period has lapsed, any future deterioration in performance must be handled as if un-related, and without referral to any summary note which may exist.

The record of the meeting will be made by the manager or by the Human Resources adviser who is present.

8.
Role of Human Resources Department / Staff Development Office

Where formal action is being considered in respect of capability, it is the responsibility of the manager to involve a representative from the Human Resources Department at the earliest opportunity, including at the investigatory stage.  No action should be taken to invoke the formal Capability Procedure without the prior involvement of a representative from Human Resources.

Human Resources will provide advice and guidance as required to managers and employees before and during the process and a representative from Human Resources will be present in this capacity at all formal meetings held under the Capability Procedure.

The Human Resources Department and Staff Development Office will provide training for managers in the operation of this procedure.

The Staff Development Office will provide advice on further training courses, which may be helpful, in particular circumstances. They may also be able to provide advice on mentors, where this is considered appropriate.

B FORMAL CAPABILITY PROCEDURE - PART I (PERFORMANCE)

9. Investigation and Clarification of Problem

(This stage should only be commenced once informal methods have been tried but without success – see 2 and 3 above.)

The line manager will assemble as much factually based information and evidence as is practicable about the shortfall in the employee’s performance and the effect this is having on their Department/team/area of work.

In gathering this information, managers should take into account any relevant background information and ensure their investigation is carried out as quickly as possible.

10.
Stage 1.
Performance Meeting with Manager

10.1
Setting up the meeting
The Line Manager will call a meeting and will advise the member of staff, in writing, of the following:

 that the Line Manager intends to address the employee’s performance through the Capability Procedure (a copy of which should be enclosed with the letter), since informal performance management outside of this Procedure has not brought about the required improvements.

 that he/she is expected to attend a Stage 1 Performance Meeting at a specified place and time


 details supporting the fact that the individual’s performance has fallen below the level required in the job

 that the member of staff has the right to be accompanied at the hearing by a Trade Union representative, fellow worker or friend (but not more than one person).

An example letter is given in Appendix 1
NB: The employee has the statutory right to request to be accompanied by a Trade Union representative, fellow employee or friend, and may request that the Performance Meeting be re-scheduled to allow for attendance of that representative, at a time and place convenient for all parties, which should be before the end of a period of 5 working days beginning with the first working day after the date proposed by the line manager.

The member of staff should be given reasonable notice of the date for the meeting to enable him/her to prepare; usually five working days. On the same basis, prior to the meeting, the Line Manager should make available to the employee any documentation that is to be relied upon during the meeting.

Where at that meeting:

-
Agreement on the causes of performance difficulties and the suggested means of resolving them is difficult to achieve or

-
There is disagreement on the level of support, supervision or direction provided by the line manager or

-
The employee believes that the cause of their poor performance is related to the way in which they are treated by their line manager or

-
The relationship between the line manager and the employee has deteriorated to the extent that it would be counter-productive for the line manager to carry out the Stage 1 meetings

then the matter will be referred to the Head of Department, or next most senior line manager, where the Head of Department has already been involved. The Head of Department will consult the Human Resources representative for advice at this stage, and a further meeting will take place with the employee conducted by someone appointed by the Head of Department or Senior Manager who is independent of both original parties.

10.2
Purpose and content of the Stage 1 Performance Meeting


The purpose of the meeting will be to discuss with the member of staff the performance standards that are required, to discuss specific concerns about performance and to agree standards and targets for the future.

Those present will normally be:

· The line manager

· The employee and if required the employee’s companion / representative

· A Human Resources adviser.

The Line Manager will identify clearly and fairly the job requirements (e.g. as established through the appraisal process or other mechanism) and the ways in which the employee is considered to be under-performing/achieving against these, and will have provided evidence in advance to support this. A record will be kept of the meeting.

He/she will also endeavour to establish the causes underlying the unsatisfactory level of performance. In these discussions with the member of staff concerned, the Line Manager will have due regard to all the circumstances affecting the performance, including:

· induction, training and development needs

· any personal factors affecting performance; and


· changes in the management, duties or supervision of the person concerned

· length of time in post


The employee should be given the opportunity to challenge and/or put forward any facts or evidence for consideration.


Possible causes should be identified and discussed, and consideration will be given to an agreed programme of support, further training or development and any monitoring to be implemented. 


Prior to beginning a period of training or development, the Line Manager will set realistic and measurable targets or standards and dates for meeting these targets and standards, and will ensure that the employee fully understands these timescales. 

The agreed programme of action should be detailed in writing to the employee, outlining the improvement required within the agreed time period, and a date for review specified.

Where the Line Manager establishes that there is a wilful refusal to work to the required standard of performance, the matter will be dealt with under the provisions of the University’s Disciplinary Procedure.

11.
Stage 1.
Review Meeting with Manager

11.1
Setting up the meeting

On or around the review date, the Line Manager will call a meeting and will advise the member of staff, in writing, of the following:

(i)
that he/she is expected to attend a Stage 1 Review Meeting at a specified place and time.


(ii)  that the member of staff has the right to be accompanied at the hearing by a Trade Union representative, fellow worker or friend (but not more than one person).

N.B. statutory rights apply as previously stated in respect of postponement of meetings.

The member of staff should be given reasonable notice of the date for the meeting to enable him/her to prepare; usually five working days. On the same basis, the Line Manager should make available to the employee any additional documentation that is to be relied upon during the meeting.

11.2
Purpose and content of the Stage 1 Review Meeting

The purpose of the Review Meeting is to consider progress with the employee against the plan of action agreed at the Stage 1 Performance Meeting with his / her Manager, and to evaluate any improvement in performance. 

Those present will normally be:

· The line manager

· The employee and if required the employee’s companion / representative

· A Human Resources adviser.

The manager will then decide:

 no further action is required because the required improvement has been achieved and there is reasonable confidence that this will be sustained;

 to review and adapt the action plan and/or extend the period for improvement if there is a legitimate and genuine reason, and to set a further review date; or

 to progress to Stage 2 of the Capability Procedure, usually because there has been no improvement or because progress falls well short of what was required.

If at any review stage the employee’s performance has improved and she/he has attained the required level, this should be confirmed in writing to the employee.

Where it is decided to review and adapt the action plan and/or extend the period for improvement, the employee should be informed in writing of the areas which have been satisfactorily achieved and also of the further improvements required before the next review period. The employee should also be warned that failure to reach the required standards may result in the employee being taken through Stage 2 of the Capability Procedure.

12.
Stage 2. 
Review Meeting with Senior Manager

If there has been no improvement or insufficient improvement following the Stage 1 Review period, then the matter may be progressed to Stage 2.

Stage 2 involves the manager at the next level of authority who shall chair this meeting. 

Those present will normally be:

· The line manager (senior to the manager who conducted stage 1)

· The employee and if required the employee’s companion / representative

· A Human Resources adviser.

The manager who conducted the Stage 1 Performance and Review meetings may be called to be present at this meeting to give details of their concerns and the steps they have been through with the employee to date.

12.1
Setting up the meeting

The Senior Manager will call a meeting and will advise the member of staff, in writing, of the following:

(i)   that he/she is expected to attend a Stage 2 Review Meeting at a specified place and time


(ii)   that the member of staff has the right to be accompanied at the hearing by a Trade Union representative, fellow worker of friend (but not more than one person).

N.B. statutory rights apply as previously stated in respect of postponement of meetings.

The member of staff should be given reasonable notice of the date for the meeting to enable him/her to prepare; usually five working days. On the same basis, prior to the meeting, the Senior Manager should make available to the employee any documentation that is to be relied upon during the meeting.

12.2
Purpose and content of the Stage 2 Review Meeting

The discussion that takes place during such a meeting should involve: 

 the manager’s specific concerns about the review period and an evaluation of the employee’s performance against targets agreed at the Stage 1 Review meeting; and 

 the employee’s views of how matters have progressed; and

 constructive ways in which progress can be achieved, including options such as further training, mentoring, coaching etc.

Having heard the case put forward by both sides, the Senior Manager will decide on the way forward, which could include : 

a) keeping current action plan, but extending the review period to allow the employee additional time for improvement, if it is felt by the senior manager that this expectation is reasonable; 

b) devising a new action plan, taking account of the employee’s response, with an extended review period;    

c) by agreement with the individual and in consultation with Human Resources, exploring redeployment to a suitable alternative position where it is felt by both parties that this would be appropriate for the employee, if possible. This would have to include a discussion about salary commensurate with the post.

If option a) or b) is chosen, the employee should be informed in writing of the further improvements required before the next review period, and that failure to achieve and sustain the required level of improvement could result in the option of termination of employment being considered.

13.
Stage 3.
Final Review with Senior Manager 

This final stage parallels the previous stage, but now includes the possibility of employment being terminated on the grounds of capability should the required improvements not be achieved and sustained. At this stage, the matter must be referred from the manager who heard the stage 2 hearing to the relevant member of the Senior Management Team.

In addition to the above options outlined in Stage 2, and others, the range of options now include: 

 dismissal on the grounds of capability
14.
TERMINATION OF EMPLOYMENT: IMPORTANT

(Rules on the dismissal of Senior staff such as the Vice Chancellor and Principal, the Clerk to the Governing Body, and holders of ‘such other senior posts as the Governing Body may determine’ are laid out in the Articles of Government)

The Vice Chancellor and Principal is empowered to dismiss any employee of the University other than the holder of a Senior post (as defined in the Articles of Government), but SMT members also have delegated authority to terminate employment under the Procedure.
If termination of contract is being considered, the Senior Manager holding the Capability Hearing must contact Human Resources about the procedures for dismissal and appeals.

Prior to a decision to terminate employment, the Senior Manager holding the Capability Hearing should satisfy themselves of the following:

· That the Capability Procedure has been properly followed

· That the employee has had a reasonable opportunity to improve

· That support and training has been offered where appropriate

· That options short of dismissal such as redeployment have been considered and have been rejected or are not feasible

· That there is no underlying medical condition/reason affecting performance

In the event of dismissal, this would normally be with notice. An example outline of such a letter is attached as Appendix 2.
C.
FORMAL CAPABILITY PROCEDURE : PART II  - MEDICALLY CERTIFIED SICKNESS ABSENCE

15.
When the Capability Procedure should be used in relation to absence

When dealing with absence the distinction should always be made between absences on grounds of medically certificated sickness, and those, which may call for disciplinary action. 

All unexpected absences should be investigated promptly and the employee asked to give an explanation. If after investigation it appears that there were no acceptable reasons for the absence, the matter should be treated as a conduct issue, and be dealt with under the Disciplinary Procedure.    

Where persistent short term absence or prolonged absence is due to medically certificated (chronic) sickness, the issue usually becomes one of capability and should be dealt with under the capability procedure outlined below, modified appropriately to the circumstances. In deciding what action to take in these cases a sympathetic and considerate approach should be taken, and the following should be considered, in consultation with Human Resources: 

· the likelihood of an improvement in health, and subsequent attendance (based on professional occupational health medical advice); 

· the possibility of adapting the current duties;    

· the availability of suitable alternative work;    

· the effect of past and future absences on the organisation; and    

· whether the illness is as a result of a disability as defined in the Disability Discrimination Act 1995; and

· whether the condition is sufficiently chronic or disabling that ill-health retirement should be considered

If an employee has a high level of absence due to intermittent sickness or is absent due to sickness for a continuous period of 8 weeks, then he/she should be referred to the University’s Occupational Health Adviser for review. The purpose of such a review is to: 

 take a positive and pro-active approach to supporting the employee at a time of ill health; 

 confirm the nature of the illness/absence;       

 seek a prognosis of the likely duration and some estimation of a return to work;       

 establish any contributory factors, including work related issues, and secure advice on addressing these;       

 consider if the University can assist a return to work in whatever form;    

 enable informed decisions to be made about re-distribution of duties in the medium term and in respect of consequential temporary staff cover; and    

 where there is no reasonable prospect of a return in a reasonable timeframe, consider the appropriate procedures to be followed. In particular, where there is a known diagnosis, which is serious or sensitive, all the circumstances and options (including ill-health retirement) will have to be considered in reaching any conclusion.    

16.
Stage 1 - Meeting with Manager

The manager should arrange to meet the employee, and offer him/her the opportunity to bring a companion, who is either a work colleague, trade union representative or friend.  A relative or partner may attend instead if the employee requests this. A Human Resources representative should also be present. 

It may be necessary, after taking advice and consulting with the employee, to arrange a home visit to carry out such a meeting if the employee is on a period of long term absence. 

The employee should be given a copy of this section (Part II) of this Procedure.

Before holding such a meeting, an Occupational Health report should be obtained. The employee is obliged to co-operate with such a referral but the employee’s consent will be required if further medical advice is required (e.g. GP or Consultant). This information is crucial to the discussion, as it will set out any likely improvement in the health of the employee. The employee may receive a copy of the Occupational Health report on request. The purpose of the meeting is to: 

 jointly review the content of the medical opinion/prognosis and advice received from the Occupational Health Adviser;    

 discuss the employee’s own feelings about the content of the report and of any recommendations made (a second opinion may be sought, for example from the employee’s own GP or consultant or independent medical adviser if there is disagreement over the prognosis – costs to be borne by the University);          

 establish the employees’ own assessment of his condition, whether there has been any improvement in his condition, and how any treatment is going;       

 discuss any possible return to work, if this has been confirmed as an option by the Occupational Health Adviser;       

 look at any possible adaptation of duties or suitable alternative work which may enable return to work for the employee;       

 draw up, in agreement with the employee, a return to work programme with review dates in order to discuss progress and amend if necessary; and    

 consider and if possible agree the next steps including a future review date.    

If a return to work is not an option for the near future, according to the professional medical advice, which has been obtained, then another review meeting should be arranged, to determine if there is to be any future improvement through either further treatment or recuperation. 

17.
Review Meeting with Manager

17.1
The manager should review progress with the employee, and evaluate any improvement in health. The manager may then decide: 

 to set another review date if further improvement is likely; 

 to facilitate a return to work with an agreed programme; or    

 to progress to stage 2.  (Progression to stage 2 shall usually occur when the University does not realistically believe, having followed the previous stages of the procedure, that the employee’s health will improve sufficiently in order to resume work and maintain a satisfactory level of attendance.)


17.2
Stage 2 - Review Meeting with Senior Manager 

Stage 2 involves a senior manager who will be a member of the Senior Management Team/Dean; they will chair the meeting.  Also present at this meeting will be the senior manager (from the meetings at Stage 1), the employee, his companion if he so chooses, and a Human Resources representative.   


The discussion that takes place during such a meeting should involve: 

 the Senior manager’s concerns about the employee’s attendance/ability to perform/ health; 

 the professional medical report regarding the employee’s state of health and advice given to the employer;    

 any review period set and any improvement in the health of the employee; and 

 the employee’s feelings regarding his own state of health and how he feels about the future. 

17.3
The possible outcomes of this meeting at stage 2 are: 

 to re-initiate a review programme between the employee and his manager, if it is felt appropriate; 

 to reach agreement that an application for ill health retirement would be appropriate (NB this decision is ultimately made by the Pension provider, not the University);    

 to review actions taken on exploring options to adapt duties or to redeploy to other duties and whether any further action can reasonably be taken;

 to decide to terminate employment on capability/health grounds, advising the employee of his contractual period of notice of termination of employment and of his right to appeal (see section below) against the decision. 

Should there be conflicting medical opinion, an independent medical opinion may be sought, depending on the circumstances. Ultimately the University will decide to give weight to the advice it believes may be more valid, having carefully considered the options given.

D.
APPEALS AGAINST DISMISSAL ON THE GROUNDS OF CAPABILITY

18.
In these circumstances, if an employee decides to make an appeal against a dismissal, he must specify the clear grounds on which he is appealing. 

In cases of dismissal, the appeal will be heard in line with the University’s agreed appeals procedure. This currently means an appeal to the Vice Chancellor whose decision will be final. 

Where a member of staff has been dismissed on the grounds of capability and has decided to appeal against the decision to dismiss, the dismissal takes effect irrespective of the appeal. If the appeal is upheld, the individual will be reinstated. 

19.
Notice of Intention to Appeal
The employee’s notice of intention to appeal should be lodged in writing to the Director of Human Resources within 14 working days of the letter confirming the date of dismissal. The employee will be required to set out, in writing, the particular grounds of his appeal and any other submissions he may wish to make.

Arrangements for appeal hearings are as set out in the schedule attached to the University’s Appeals procedure and Articles of Government.

The Director of Human Resources will then, as soon as practicable, ideally within five working days, send a copy of the notice of appeal to the manager who took the decision and dismissed the employee.    

The Director of Human Resources will be responsible for ensuring that all relevant papers are available to the senior manager hearing the appeal / the appeal panel. Such papers will include:

 Details of meetings at stages one, two and three, including what was discussed and agreed and the reasons why decisions were taken.

 Details of any other options considered prior to dismissal.

A statement of case from the dismissing manager

N.B. for appeals against dismissal related to medically certificated sickness absence, the report should include:

history of the employee’s absence

professional medical advice obtained from the University’s Occupational Health Adviser;

details of meetings at stages one and two, including what was discussed; and

details of any investigation into a possible return to work programme involving adaptation of work, and evidence that the employee was unable to return to work.
20.
The Appeal Hearing
The Director of Human Resources will give the employee notice in writing calling an appeal hearing including the normal statement of arrangements and employee rights. The appeal hearing should be arranged as quickly as practicable and should normally be heard within 6 weeks of the letter of appeal sent by the employee. 


All procedures to be followed in the appeal hearing shall be the same as in any disciplinary appeal hearing. The person hearing the appeal (the Vice Chancellor or his nominated deputy) shall examine the evidence and representations made by all the parties and then conclude that either: 

 the dismissal from the stage two meeting will be upheld; or 

 the dismissal will be rescinded and a review programme re-initiated between the employee and his manager. 

There may be other recommendations that may be reasonable in the circumstances. 
   
The Vice Chancellor (or his nominated deputy) shall write to the employee as soon as possible following the appeal hearing with his /their decision (and usually within 5 working days of the appeal hearing), clearly stating the outcome.
E.
PROBATION PERIOD

21.
Purpose of Probation Period

The University offers a probation period (as defined in the contract of employment) to newly appointed staff. It is intended to be a period of review where staff will be supported in settling into their new role and in reaching the standards required to perform their role effectively.

22.
Principles of a Fair Procedure

In order to measure performance during the Probation Period, line managers must use objective tools for making unbiased assessments about the performance of a new employee. It is therefore essential that an accurate Job Description is written for the post and that  the Person Specification clearly describes the qualifications, experience, skills/attributes, knowledge and qualities required of the Job Holder. The Job Description and Person Specification will provide the basis for defining standards of performance and identifying objectives against which performance can be measured (please see Probation Review Form). Review meetings will be held by the line manager / Head of Department at 3, 6 and 9 months. (Note: Where a probation period is applied, it is 12 months for academic staff new to HE and six months for support staff).

The Line Manager / Head of Department will ensure that:

 The employee’s role and responsibilities have been clearly identified (as described above)

 Any agreed developmental needs are met quickly

 There is an opportunity for effective two way dialogue to discuss concerns 

 The appropriate resources are made available to the employee in order for him/her to perform the role effectively

 The employee is closely supervised by the line manager and offered support and coaching. 

23.
Procedures for Reviewing Substandard Performance of Employees on Probation

The performance of the new employee will normally be reviewed at 3 monthly intervals. However, where it becomes clear that the performance of the employee is failing to meet the standards required, the Line Manager will call a Review Meeting at the earliest opportunity and will not wait until the next scheduled review.

24.
Investigation and Clarification of Problem

The Line Manager will assemble as much factually based information and evidence as is practicable about the shortfall in the employee’s performance. Examples of evidence could be:

For Academic Staff

 Feedback from taught programmes of study

 Student questionnaires

 External examiners reports

 QAA reports

 Peer review (where appropriate)

For Support Staff

 Third party feedback

 Complaints made by external customers

 Peer review (where appropriate)

The Line Manager may also provide more informal evidence, such as general observations about the employee’s behaviour and performance.

25.
Purpose and content of Review Meetings


The purpose of the review meeting will be to discuss with the employee the performance standards that are required, and how they are currently not being met. 

The Line Manager will identify clearly and fairly the job requirements (as established through the Job Description/Person Specification) and the ways in which an employee is considered to be under-performing/achieving against these. 

He/she will also endeavour to establish the causes underlying the unsatisfactory level of performance. In these discussions with the member of staff concerned, the Line Manager will have due regard to all the circumstances affecting the performance, including:

 length of time in post

· any personal factors affecting performance

 any perceived developmental needs


The employee should be given the opportunity to challenge and/or put forward any facts or evidence for consideration.


Possible causes should be identified and discussed, and an action plan will be drawn up with reasonable timescales agreed for reaching the required standards. The Line Manager will confirm the action plan and any training needs that have been agreed in writing, as well as the date of the next review meeting. 

For situations where:

 the causes of performance difficulties and the suggested means of resolving them is difficult to achieve;

 or if there is disagreement on the level of support, supervision or direction provided by the Line Manager;

 or the employee believes that the cause of their poor performance is related to the way in which they are treated by the Line Manager, 

 or the relationship between the Line Manager and the employee has deteriorated to the extent that it would be counter-productive for the Line Manager to carry out the next review

then that matter will be referred to the Head of Department, or next most senior line manager.

26.
Final Review Meeting


Where performance has failed to reach the required standards over a period of time, the employee will be advised in writing that continuing failure to meet the standards required could result in the probation period not being completed successfully and therefore dismissal is a possibility in accordance with the terms of the contract. The letter should clearly state the objectives, which should be met, and the timescales set for this. If towards the end of the probation period (or earlier if it is apparent that counselling and training is not having any effect) the Line Manager is of the view that the employee’s performance is still substandard, he/she will call a Final Review meeting. The purpose of this meeting will be to discuss the reasons for continued poor performance and to allow the employee the opportunity to explain any mitigating factors.

Following the Final Review meeting,  the Line Manager will decide either:

 That there is a legitimate and genuine reason for the failure to meet the required standards and that, exceptionally, the probation period may be extended with the approval of the Head of Department / Pro Vice Chancellor and Dean. The duration of the extension will decided depending on the circumstances, however it should not normally be longer than 3 months

 That the probation period has not been successfully completed and the contract will be terminated in accordance with the agreed procedures. This decision will need to be ratified by the Pro Vice Chancellor and Dean and will need to be notified to the Human Resources Department who will provide advice on the course to be followed

27.
Procedures for Termination of Employment contract during the Probationary Period

Where it has been identified that the employee has not successfully completed the period of probation, the Line Manager will make a recommendation to the Pro Vice Chancellor and Dean / SMT Member to terminate the contract and inform the Human Resources Department. A meeting will be held to review the recommendation to terminate the contract and the following people will be invited to attend:

 The employee 

 The person accompanying the employee

 The Line Manager / Head of Department / Pro Vice Chancellor and Dean

 The Director of Human Resources / Human Resources Officer

Prior to the meeting, copies of the relevant probation reports and agreed action plans should be made available to all concerned.

If, at the end of the meeting, the Chair concludes that the employee does not meet the required standards, he/she will make a recommendation to the relevant SMT member that the appointment is not made (or, if the hearing is being conducted by an SMT Member, a decision that the person has failed their probation and that the appointment be terminated). In arriving at this conclusion he/she will consider:

 Whether there is written evidence that the review meetings laid out clear objectives with timescales and that action plans were agreed

 Whether there is evidence that adequate support and coaching was given

 Whether any further training or extension to the probation period could have any further benefit

 Whether the employee was given ample opportunity to improve to meet the required standards

The final decision will be communicated in writing by the SMT Member to the employee no later than 10 working days following the meeting, confirming the reasons for the decision taken, the employee’s final entitlements and the right to appeal (see “Appeals”).

Appendix 1

Example letter for arranging Stage 1 Performance Meeting

Dear

We have had some informal discussion(s) regarding your performance and at that time, we discussed areas in which you needed to improve. We provided support to you in the form of [ ] to assist with this process.

Unfortunately, I remain concerned that aspects of your performance are still falling short of what is required. My specific concerns are as follows:

[Provide specific detail, with dates / times / occasions and impact where possible].

The University has a procedure for managing performance / capability and I enclose a copy of the procedure for you. You will see that its aim is to be supportive and constructive 

I need to address the concerns identified above and to agree a constructive way forward with you to resolve these difficulties, if possible. I would therefore like you to attend a meeting at which we can discuss these issues more fully (as per stage 1 of the formal capability procedure). This meeting has been arranged for [date / time / venue]. You have the right to be represented at this meeting if you wish by a trade union representative, fellow employee or friend. It is your responsibility to arrange that representation.

I would be grateful if you would confirm your attendance.

Appendix 2

Letter of termination – advice should ALWAYS be sought from Human Resources before letters are sent.

Dear

RE: Performance / Capability Issues

I write to confirm the outcome of our review meeting of your performance, which was held under the University’s Capability Procedure on [ ].

Your manager identified the following issues / problems:

[specific performance issues with dates / times / occasions / impact where possible].

Your response to these points was as follows:

My role is to ensure that the Capability Procedure has been followed, that you have been given a reasonable opportunity to improve, including the offer of appropriate support and training where appropriate, that options such as redeployment have been considered and to ensure that there is no underlying medical condition which may be affecting or impairing your performance.

I regret to say that I am satisfied that your performance has not reached acceptable standards for the following reasons: [ ]. 

I am also satisfied that the Capability Procedure has been properly followed.

Accordingly, it is my decision to inform you that your employment is to be terminated, effective from [date allowing for notice period]. You will / will not be required to work your notice. 

You have the right to appeal against this decision and if you wish to exercise this right, you should confirm this in writing within 14 working days of the date of this letter.

Appendix 3

Legal Principles / Guidelines

Dismissal on Grounds of Capability

CRITERIA FOR ASSESSMENT 

The clearly established legal ‘tests’ for the fairness of a dismissal are set out below. As these will provide the framework for any Tribunal, it is worth applying these systematically to the reasoning of any capability panel. These should form the basis of any ‘findings of fact’ (the reasoning of a final decision).

Do we believe that the employee has failed to perform satisfactorily?

 What are the findings of fact and do these point to failure to perform satisfactorily?

 In the areas of doubt or dispute is it ‘impossible to say’ or is it ‘reasonable’ to draw assumptions, based on the totality of the evidence? Whose evidence do we prefer? Who do we believe more? Why? Is it appropriate to give the benefit of the doubt?

Note: the panel need only have a ‘reasonable belief’ – it does not have to prove something occurred.

Is this belief a reasonable belief and based on facts that have been properly and thoroughly investigated?

 Is this finding / belief borne out by the facts and was the investigation complete, thorough and adequate? If not, in what respects was it deficient?

 Is there any potentially significant piece of evidence missing which might shed a new light on the issues?

Have we followed our own procedure?

 Was the employee clearly and specifically advised at the outset of the nature of the complaint against him’? 

 Has the employee had a full opportunity to state his / her case and be represented?

 Is the conclusion reached supported by the facts?

 Is there any evidence of prejudice or use of unsubstantiated facts?

 Has the case been fully investigated?

 Have alternative interventions (action short of dismissal) been considered?
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