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INTRODUCTION  
This report presents the findings of a study of decision-making in complex 

cases. The aim of the project was to explore what makes a case seem 

‘complex’ to those charged with the process of case identification, 

assessment and deliberation. The study suggests areas where guidance 

could be strengthened to support decision-making in these more 

complicated situations and builds a model of complexity to guide 

practitioners at each stage of the process.  

The study was carried out by Prof Hilary Brown at Canterbury Christ Church 

University, on behalf of the Office of the Public Guardian
1
. 

Background to the study 

The work was carried out during 2009-11 when the Mental Capacity Act 

2005 had been in full operation for two years, (since April 2007) but against 

a backdrop of concerns about its application in specific cases. The study 

was therefore designed to build on the widespread commitment to the 

principles of the Mental Capacity Act 2005 but to elaborate on its 

translation into practice, particularly in relation to vulnerable people and to 

situations that did not seem to fit the clear cut model of decision-making at 

its core, including situations in which a person’s judgment might be 

impaired across a whole gamut of decisions and relationships. 

A further publication involving annotated case studies will be published in 

mid 2011 to encapsulate lessons from the work, and to contribute to 

training and professional development of practitioners in health and social 

care.   

The main focus of the study was therefore to identify those elements of a 

case that made it seem complex with a view to informing those responsible 

about issues that might distort their assessment or deliberations. The study 

also aimed to assist the Office of the Public Guardian in devising guidance 

that is fit-for-purpose in relation to those areas of decision-making that are 

not easily translated into the principles set out in the Act
2
. 

Structure of the report 
The report is structured in seven sections  

                                                                 
1
 Professor Brown’s other work includes the conduct of Serious Case 

Reviews in relation to vulnerable adults for various local authorities 

through which it had become apparent that the MCA was not being 

consistently applied to situations in which vulnerable people were out of 

their depth. 

2
 The Mental Capacity Act 2005 referred to throughout the paper as the 

MCA and the Mental Health Act as the MHA1983 or 2007 
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Section 1 provides an overview of cases submitted to the study 

Section 2 sets out the thematic analysis of the features of each case that 

had made it seem complex 

Section 3 provides a commentary on these issues and elaborates on each 

set of concerns  

Section 4 provides a brief overview of the literature on the role of emotion 

in decision-making and how this should be factored in to assessment and 

decision-making 

Section 5 provides a snapshot of applications to the Office of the Public 

Guardian and the Court of Protection 

Section 6 reviews current guidance in relation to those areas of the process 

that mark out “complex” cases 

Section 7 contains concluding remarks and recommendations 

Ethical scrutiny 
The protocol was scrutinised by the University ethics committee, and was 

categorized as a “service audit” as defined by the NHS Ethics Consultation 

Group. Cases were reviewed retrospectively, and the research involved no 

randomization or allocation to distinct treatment groups. Names and 

details of cases were removed before submission and in case examples 

cited in the report itself. Where names are used in the text to bring the 

issues to life, these have been changed to assure anonymity, and wherever 

appropriate, composite case studies have been constructed to illustrate 

points without identifying individuals or referring agencies. 

Partner agencies 
Eleven agencies took part in the project. These consisted of  

 4 social services departments 

 3 health trusts (1 PCT, 1 Acute Trust and 1 mental health trust) 

 4 voluntary agencies (2 national campaigning groups, 1 provider of 

services and 1 advocacy provider). 

In addition to this, 6 case workers from the Office of the Public Guardian 

submitted and discussed cases with the researcher including the Master of 

the Court of Protection. In all, 60 cases informed this report, alongside four 

further expert consultations, including two individuals with extensive 

experience of acting as an IMCA.  

How the study was carried out 

The study used qualitative methodologies guided by grounded theory and 

participative research models. These are designed to generate themes 
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from the cases rather than to apply a pre-written template to them. 

Agencies that agreed to take part in the project, nominated individual 

managers or practitioners to submit up to three anonymised cases that 

they had considered “complex”. The data submitted were analysed in two 

ways, firstly with regard to the demographics of those to whom the 

decisions related and secondly, thematically in order to identify what 

features of the case had led to them being considered “complex” by the 

practitioners involved.   

Written submissions were followed- up by short telephone interviews with 

the agency’s representative to explore those elements of each case that 

had made it seem complex. Additional interviews were conducted with 

individuals representing particular areas of expertise or interest. 

Subsequently, a group of ten expert consultants, representing these 

agencies, came together to explore and test out the emerging model and 

clarify the issues involved. The framework that emerged from these 

processes have also been used as a reference point against which to review 

applications to the Court of Protection to see if these shared the profile of 

these more complicated situations. Through this process of analysis and 

consultation an understanding of “complexity” has been constructed. 

 

About the Mental Capacity Act 2005 

The Mental Capacity Act 2005, (MCA) enshrines the right of individuals to 

make decisions, with assistance, by and for, themselves unless they do not 

have capacity, in which case it provides clear mechanisms by which others 

are authorized to make decisions on their behalf.  

The legislation followed many years of consultation and deliberation that 

had successfully built a consensus across diverse stakeholder groups. It has 

been welcomed broadly by people using services, their care givers and 

professionals and its implementation has been strengthened by the 

subsequent passing of measures that authorize very specific “Deprivation 

of Liberty Safeguards” measures for individuals who lack capacity following 

a ruling in the European Court of Human Rights.  

The MCA begins with a set of explicit principles that practitioners seek to 

apply to all cases including those that they later come to see as complex. 

These principles are set out below.   

 
1. A person must be assumed to have capacity unless it is established 

that he lacks capacity. 

2. A person is not to be treated as unable to make a decision unless 

all practicable steps to help him to do so have been taken without 

success. 

3. A person is not to be treated as unable to make a decision merely 

because he makes an unwise decision. 
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4. An act done, or decision made, under this Act for or on behalf of a 

person who lacks capacity must be done, or made, in his best 

interests. 

5. Before the act is done, or the decision is made, regard must be 

had to whether the purpose for which it is needed can be as 

effectively achieved in a way that is less restrictive of the person's 

rights and freedom of action.  

Threshold for coming within the MCA 

To come within the Act’s purview a person must “at the material time” be 

unable to make a decision “because of an impairment or, or a disturbance 

in the functioning of, the mind or brain.” This is the only “global” part of 

the test that may specifically fall to a psychiatrist or psychologist to 

diagnose. In fact the time-specific and decision-specific nature of this 

definition is often lost and claims are often made in writing or in 

professional discussions that a person pervasively lacks capacity. 

Conversely in several of these cases medics had stated categorically that a 

person “had capacity” which left other practitioners uncertain of their right 

to challenge this in relation to their own professional remits and specific 

responsibilities for the person’s care or treatment. People who manage 

decisions in many areas of their lives may still lack capacity in relation to 

complex or emotionally charged decisions.  

The process of formulating the decision, or linked decisions, is therefore a 

critical part of the capacity assessment. This is particularly so when there 

are issues of risk, for example a person might, in theory, have capacity to 

make a decision about their accommodation, and may be voluble about 

not wanting to move or receive extra help following a fire at their home, 

but unless they are able to appreciate the potential consequences of 

another fire, the level of risk,  how they may have contributed to the risk, 

and how they may in future minimise that risk and, using the MCA test of 

“weighing- up” this information in making their decision, they may not 

have capacity in relation to the decision, which is not an abstract one but a 

decision that is being made as a result of this specific incident.   

The threshold of proof required to act on the basis that a person does not 

have capacity is set out in the MCA and is set at “the balance of 

probabilities” and this recognizes that in some of these situations the 

person’s capacity cannot ever truly be known. The test of capacity that the 

MCA requires is that, in relation to the matter at hand, a person is able to   

(a) to understand the information relevant to the decision, 

(b) to retain that information, 

(c) to use or weigh that information as part of the process of making 

the decision, and 
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(d) to communicate his decision (whether by talking, using sign 

language or any other means). 

Nevertheless, gauging the nature and amount of information 

to be given, and the degree of understanding necessary to 

make a competent decision has proved difficult especially in 

cases where decisions have had cumulative implications, or 

are interlinked.  

Often practitioners are working within fixed timetables such 

as those that pertain to hospital discharge and this curtails 

efforts that can be made to make information accessible and 

appropriate to the person involved and their situation. 

Professionals also struggle to know what kind of “weighing 

up” is indicative of a soundly made decision, especially when 

individuals have fixed patterns of relating to and/or 

withdrawing from interaction with individuals and helping 

agencies. These issues were articulated at a conference 

“Taking Stock of the Mental Capacity Reforms” convened in 

2009 two years after the MCA’s introduction. There was 

consensus that capacity “goes beyond the intrinsic capacity of 

the person’s mind or brain: it is being able to make a decision 

in the prevailing context.” These factors, that are more 

affective, and relational, than cognitive were summed up in 

the distinction drawn between “a person’s potential and the 

actual reality of their performance” (Lush speaking at a 

conference organized by AMPHA and Cardiff Law School 

October 2009: my emphasis).  Their interventions should 

always be proportionate and lead to outcomes that are the 

least restrictive of the person’s rights and freedoms. 

Restraint should always be both necessary and 

proportionate.   The MCA, with the Deprivation of Liberty 

guidelines is now fully compliant with the Human Rights Act 

1998 including  

 Article 2 protecting the right to life 

 Article 3 prohibiting torture and inhuman or 

degrading treatment or punishment  

 Article 5 the right to liberty and security 

 Article 8 the right to respect for private and family 

life 

 Article 9 freedom of thought, conscience and 

religion 

 Article 12 the right to marry and found a family and  

 Article 14 prohibition of discrimination in the above 
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(cited in DoH 2009 p 6)  

Considerations when making best- interests decisions 
When making decisions on behalf of someone without capacity, 

practitioners these decisions must be taken in the vulnerable person’s best 

interests. However in some of these cases it was hard to determine what 

would be in the person’s best interests because the situations they 

presented with were ambiguous or the options limited or dependent on 

the actions of others. The “least restrictive” clause provides one criteria 

against which to measure these judgments. But while  “common sense” 

often suggests what should be done to help at a given time, or the way 

forward is mapped out as a matter of following established clinical 

pathways, some procedures, and some circumstances, created significant 

dilemmas. In relation to medical treatment the Department of Health’s 

2001 guidance on consent that preceded the Act, stated that  

Best interests’ go wider than best medical interests, to include 

factors such as the wishes and beliefs of the patient when 

competent, their current wishes, their general well-being and their 

spiritual and religious welfare.  People close to the patient may be 

able to give you information on some of these factors.  Where the 

patient has never been competent, relatives, carers and friends 

may be best placed to advise on the patient’s needs and 

preferences. 

But this fork in the road, when a person has been assessed as lacking 

capacity and a decision-maker takes on the responsibility for determining 

what is going to be in their best interests is often not as clear cut as it 

seems. The person, or their relatives, may continue to express strong views 

but vehemence does not equate to capacity and sometimes a fudged 

decision is neither empowering nor advantageous to the person. That is 

why complexity tests these principles and makes it incumbent on the Office 

of the Public Guardian, and on health and social care professionals that 

they are competent and confident to empower people to make decisions 

for themselves. As importantly, they have to make sound decisions in 

consultation with the person or their relatives but also to make decisions 

that are right for a person who lacks capacity even if these occasionally go 

against their expressed wishes. Clarity is key to this process and this report 

highlights those issues that seem to act as barriers to clear thinking and to 

clear decision-making.
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SECTION 1 AN OVERVIEW OF 

CASES SUBMITTED TO THE 

STUDY 
Introduction 
As stated in the previous section, 60 cases were submitted to the project 

from a range of agencies. The cases were illustrative rather than 

representative. Participating agencies were asked to contribute up to three 

cases that had been deemed complex: these were often cases that had 

“stuck” in the organisation’s mind or oral history. They were known about 

and discussed because they seemed to have produced an impasse or to 

have contributed to contention within, or between, agencies. 

This section provides a brief overview of these decisions and of the 

individuals to whom they referred.  

Details of the individuals behind these decisions 
Of the sixty cases that were submitted to the project, 33 referred to 

women/girls and 23 to men/boys; 1 case concerned a married couple and 3 

cases involved several vulnerable people whose affairs were being 

managed by someone whose conduct had given rise to concerns. Twelve, ie 

one fifth, of the cases concerned people from black and minority ethnic 

communities which means they were somewhat over-represented in the 

sample
3
. Two cases concerned children under the age of 18 and one a 

parent caring for children under the age of 18. 

Table 1 on page 17, shows what kinds of decisions were being taken with, 

or on behalf of, 57 individuals, depending on their “client group” – for the 

purpose of this analysis we have set aside the three cases in which the 

main focus was on the perpetrator of an alleged abuse or on their failure to 

act in the best interests of a number of clients. These cases are described 

separately below.   

The 57 vulnerable people were grouped into the following “client groups” 

 People with learning disabilities including Autistic Spectrum 

Disorders (ASD)  

 Older people, including those with mental health problems and 

dementias 

                                                                 
3
 According to the 2001 census approximately 8% of the UK’s population 

are from BME communities, and 32% in London. 
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 People with mental health problems, including those with 

acquired brain injury and  

 People with physical or sensory impairments, and/or chronic 

illnesses.  

Making such distinctions begs many questions and is necessarily imperfect. 

There is considerable overlap,- for example there were some older people 

who also had mental health problems or a physical disability but despite 

the risk of over-generalising we considered it helpful to consider the issues 

raised for each group. Practitioners were not saying that complexity was a 

function of the individuals per se, but nonetheless the cumulative impact of 

their difficulties may have had a bearing on the way decisions about their 

affairs and welfare were being framed. 

 

About the older people featured in the study 

As can be seen from Table 1, the older people whose cases were deemed 

to be complex had an average age of 79.44 and a median age of 80. 

Typically many of these older people had additional overlapping problems 

in relation to their physical and their mental ill- health, and sometimes 

their behaviour tested those around them. Several refused services and/or 

demonstrated self-neglect. These additional difficulties could be summed 

up as  

 Physical difficulties including ulcerated legs (1), incontinence (5), 

frequent urinary tract infections (1), mobility issues(4) 

 

 Mental health problems including dementias (20), 

addiction/alcoholism (2), frequently changing and unstable moods 

(3),depression(1) 

 

 Difficult behaviours and challenging behaviours (3), self neglect (1), 

disengagement and refusal of services (5).  

 

Although these additional difficulties made assessments complex and 

exacerbated the need for best interests decision-making they are not, in 

themselves unusual or unrepresentative of other older people.  

At the time of the proposed interventions, 4 were married, 10 had been 

married and were now widowed, 1 was separated and 6 were single 

(marital status was unspecified in 4 cases). When the decision had to be 

made, 6 were living in residential care; 2 were in hospital; 13 lived in their 

own homes, (of these 13, 9 lived alone and 4 lived with their family or 

partner); 1 was homeless and 1 lived in a hotel (information on living 

situation was not noted in 2 cases). 
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Four of the older people were deemed to have capacity to make this 

decision with help, 18 were deemed not to have capacity and 3 people’s 

capacity was disputed. 

Case Study Example 

Mary was a Black British born woman, for whom English was her first 

language. She was 76, and had Alzheimer’s and significant depression. She 

had three grown up children who could not agree who would take care of 

her. One son had been living with her, and to some extent depending on her 

management of the household because of his own difficulties. While she 

had been in hospital her son had not washed up or put out the rubbish and 

the house was in an unfit state for her to return to. Her oldest son 

considered it his duty to look after her, and her daughter felt she was most 

suited to provide personal care. The son who lived with her had become 

persistent and threatening both to his siblings and to the professionals who 

were trying to organise her discharge from hospital. Mary said she wanted 

to go home but no-one was sure if she understood the issues or if she 

realised that her son might not be able to care for her. She seemed to want 

to return “home” in the sense of going back to a time as well as a place 

where she felt confident and in charge. 

 

About the people with learning disabilities featured in 

the study 
The people with learning disabilities whose decisions were referred tended 

to be in young adulthood, and had an average age of 35 and a median age 

of 30. Of these 1 was married, 10 were single and 5 people’s status was not 

specified. They lived in the following accommodation: 2 lived with their 

parents in the family home, 1 in an institution, 5 in learning disability 

residential care homes and 7 in their own home with a partner or family 

member, (1 person’s places of residence was not specified).  

As a group they also had to contend with additional difficulties including 
4
 

 Physical  difficulties- incontinence/ needing assistance with 

toileting (6), Mobility (6) 

 Mental Health issues- Attention Deficit Hyperactive Disorder 

(ADHD) and Autistic Spectrum Disorders (ASD0  (1), Anxiety (2) 

 Difficult Behaviour- Challenging behaviour/ changing moods (1) 

 Medical conditions- Acute respiratory infection (2), Cancer  (2), 

Epilepsy (4), Cerebral Palsy (1), Asthma and Eczema ( 1) 

                                                                 
4
 Several individuals experienced more than one of these additional 

difficulties 
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 Family Issues- Domestic violence (2) 

 

Case study example  

An example of one case illustrating the difficulties was of a young man with 

ASD whose father could no longer safely care for him and had inadvertently 

given him too much medication which led to an emergency hospital 

admission and a period in intensive care. His father stated that he wanted 

his son to come home from hospital and there was some concern that this 

was partly prompted by the spectre of losing benefits that had become 

absorbed into the household income. The decision on the table was whether 

to move out of his home area and into a new care home where his care 

would be more consistent and appropriate. The young man was struggling 

to understand his father’s mental health problems, even though he 

recognised that in many ways he was his father’s carer rather than the 

other way round.   

 

About the people with mental health difficulties 

including acquired brain injury featured in the study 

This group was less homogenous than the others and included two young 

people under the age of 18. The median age of the adults was 40: one 

person with a mental health problem was older at 55 and the adults with 

acquired brain injury were between the ages of 20 and 40.  

Of the four with acquired brain injury, three had been injured as a result of 

medical accidents and one as a result of a road traffic accident.  

The decisions that they presented related to family issues in managing care 

and financial issues.  

They also experienced additional difficulties over and above their mental 

impairment including  

 Physical impairments, multiple/ profound disability (1), impaired 
mobility (2), needing assistance with toileting (1),  
 

 Dual diagnoses in relation to their mental health including early 
onset dementia (1), alcoholism (1) 

 

 Challenging behaviours (1), changing moods (1) 
 

 Family Issues- Domestic Violence (1) 
 

Case Study Example 

One  man in his twenties sustained hypoxia and subsequently a brain injury 

during minor surgery to his hand. He received a significant sum as damages 

for clinical negligence and this was managed by his brother and sister-in-

law who also became his carers. He was difficult to look after and 

arrangements came near to breaking down on a number of occasions. 
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Funds became intermingled in this process and the brother and sister-in-law 

had reached a point where they were considering moving away from him 

but using some of his money which they considered they had earned by 

caring for him, to fund their new lifestyle. An application was made to the 

court to appoint a new receiver to replace the man’s brother as there were 

concerns that the money was being used for their benefit rather than for 

the man himself. Abuse could not be proved but agencies acted on the basis 

of these significant concerns even though the man said he did not want 

anything to change.   

 

About the people with Physical, Sensory Impairments 

and / or Chronic Illness featured in this study 

The age of the people in this group ranged from 25 to 68, with an average 

age of 39 and a median of 34. Three people had chronic illnesses, one a 

physical disability, and three a physical impairment caused by brain injury.   

Three people were single, two married, one married caring for school age 

children and one divorced and currently co-habiting. Of the seven, 2 people 

resided in nursing homes, 4 lived in their own homes with family/ partners 

and 1 was staying in a private hospital.  

Other difficulties experienced by this group included: 

 Physical difficulties-needing assistance with toileting / 
incontinence (5), malnutrition (1), UTI (1), Mobility (3), MS (3), ME 
(1) 
 

 Mental health issues- dementia (1), anxiety (1), eating disorder (1) 
 

Case Study Example 

A woman with advanced MS living in the north east was being looked after 

by her partner who was also caring for their school age children. He found 

nursing tasks very difficult and he was clearly very distressed, switching 

from facing the truth about his partner’s progressive condition and going 

into denial, claiming he could manage on his own and wanted the helpers 

to withdraw. In this state he would sometimes give her more pain 

medication than was safe and also tried to feed her more than was 

prescribed through her PEG. This was dangerous for her and also made her 

uncomfortable but he said he was trying to “build her back up again” so she 

could take the children to school again. There was no malice in his actions 

but there was a high risk to his partner. 

How did complexity relate to capacity? 

Table 2 on page 18, shows how many of each group were deemed to have 

capacity after assessment and how many needed a best-interests decision 

to be taken on their behalf. The majority of cases involved people who 
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pervasively lacked capacity across many domains of their lives while for a 

minority ascertaining this was difficult. 

In the majority of cases it was fairly clear that the person lacked capacity, 

but where this was not so the most common issue was fluctuation over 

time or depending on who was present. In 8 cases the person did have 

capacity in some arenas and in another 8 there were disputes about 

whether the person had capacity or not. Difficulties in communicating the 

person’s wishes occurred in only one case. When it came to acting on 

behalf of the people deemed not to have capacity 23 decisions were seen 

as complicated and 15 were disputed. 

 Table 3 on page 19, shows what steps were taken to mediate, adjudicate 

or to contain risks around these situations, including the instigation of 

safeguarding interventions, the appointment of an IMCA and referral for 

one or more Court Hearings. Court of Protection Visitors were asked to visit 

in some cases and other legal mechanisms put in place including Enduring 

Power of Attorney’s or receivers /deputyships. Where risk could be 

contained without high levels of confrontation this was the path chosen.  

In 11 cases there had been a Safeguarding Alert and in 7 the decision took 

place in the context of, and was managed through, formal discharge 

planning. Out of all 57 cases, 21 had court hearings; of these 2 had more 

than 1 hearing and in 2 cases the referrer was encouraged to apply to the 

court but did not follow through on this. 

Table 4 on page 20, sets out which professionals were the main decision-

makers in these cases although it had clearly not always been clear at the 

time. This was particularly the case where a psychiatrist or psychologist 

was brought in to help with assessment of capacity when it was sometimes 

assumed that they had then taken over the decision-making role even 

when the decision itself fell outside their remit. Social care staff expressed 

diffidence about taking responsibility for decision making especially if this 

involved over-riding a more senior professional, or putting aside the 

person’s own wishes when these were seen as detrimental. 

About the cases in which there were multiple clients  
Three cases involved multiple “victims”, and focused on three individuals 

who were holding powers of attorney and/or making decisions about care 

provision on behalf of vulnerable people. In all three cases the concerns at 

issue were financial, although in the latter case which concerned someone 

acting as a broker for care services alongside management of the clients’ 

financial affairs. Where financial mismanagement had been identified it 

was not clear whether this automatically called care arrangements into  

question although concerns about a person’s intentions and probity did 

cast a shadow over this. The two issues needed to be handled as linked but 

separate matters and different routes taken to securing both safe financial  
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management as well as stable care provision. This issue did not only occur 

in relation to professional receivers or care providers, it was often an issue 

in families too, where irregularities in managing money were not 

necessarily indicative of unsuitability in relation to care arrangements. The 

difficulties lay in drawing a line. 
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Table 1 Issues under consideration for each client 

group 
  

CL I E N T  G R O U P  NO  O F  

CA S E S  I N  

T H I S  

G R O U P  

N=57  

AV E R A G E  

A N D  

M E D I A N  

A G E  O F  T H I S  

G R O U P  

TY P E S  O F  D E CI S I O N  B E I N G  M A D E  W I T H  T H E M  O R  

O N  T H E I R  B E H A LF  

Older people, including 

those with mental health 

problems and dementias 

25 Av 79.44 

Median 80 

3 medical decisions, 6 financial, 9 relating to the 

way families were managing care which included 

financial, accommodation, medical and social 

issues, 1 disagreement with a neighbour, 1 

accommodation, 5 accommodation alongside 

social, medical and financial factors. 

People with learning 

disabilities including ASD 

16 Av 35 

Median 30 

5 medical decisions, 3 financial matters, 1 solely 

regarding family managing care, 1 family managing 

care alongside financial issues,  5 decisions  

primarily about accommodation and 1 regarding 

how to deal with challenging behaviour. 

People with mental 

health problems 

including acquired brain-

injury 

9 Av 34 

Median 40 

(2 cases 

concerning 

children aged 8 

and 18 were not 

included in the 

figures above 

but are part of 

the 9 cases in 

this section) 

3 financial, 2 financial with issues about family 

managing care, 1 financial and property, 1 financial 

and medical, 1 accommodation including family 

care and 1 application to end the Court’s 

involvement. 

People with physical or 

sensory impairments 

and/or or chronic 

illnesses 

7 Av 39 

Median 34 

2 medical, 1 financial, 2 financial alongside issues 

about how the family were managing care, 1 

accommodation and medical, 1 family care with 

financial implications, accommodation and medical 

issues. 

 Total 57 



18 | P a g e  

Copyright Hilary Brown and Liz Marchant commissioned by Office of the Public Guardian June 2011 

 

                                   Table 2 Capacity or best interests decision?  

Level of 

capacity and 

how Best 

Interest 

perceived → 

 

Client group 

↓ 

Capacity 

** Some cases have more than one category listed for the 

persons capacity** 

Best Interest 

Actual number of cases 
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C
o
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p
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N
o

t 
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d

 

Older 

people, 

including 

those with 

dementias or 

mental 

health 

problems 

19 1 4 4 1 5 4 10 0 6 0 

People with 

learning 

disabilities 

and ASD 

14 2 2 1 0 1 0 1 5 9 0 

People with 

mental 

health 

problems 

and acquired 

brain injury 

7 2 0 2 0 1 1 2 0 5 0 

People with 

physical or 

sensory 

impairments 

and/or 

chronic 

illness 

3 3 4 1 1 0 1 2 0 3 1 

Total  43 8 10 8 1 7 6 15 5 23 1 
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Table 3 Steps taken to manage the decision or contain 

the situation  
 

Nature of 

other 

interventions 

→ 

Client group 

↓ 

Safeguarding 

alert 

(number of 

cases) 

Appointment 

of an IMCA   

( number of 

cases) 

Court 

hearing 

(number 

of cases) 

Multiple 

court 

hearings 

(number 

of cases) 

Other steps taken 

to reduce risk  

 (In some cases people 

may have had more 

than one step to 

reduce risk and others 

none.) 

Other legislation used 

Older people, 

including 

those with 

dementias or 

mental health 

problems 

6 4 12 0 Care Package(1) 

Litigation 

Friend(1) 

Court Visitor(2) 

LPA/EPA (7) 

Appointee(1) 

Receiver/Deputy 

(6) 

 

DoLS (5) 

Civil Proceeding(1) 

Criminal Proceedings 

(1) 

OPG Investigation (3) 

Police Investigation (1) 

People with 

learning 

disabilities 

and ASD 

3 4 5 0 Court Visitor ( 1) 

Deputy/ Receiver 

(2) 

MHA (1) 

OPG Investigation ( 1) 

DoLS (1) 

Abortion Act 1967 (1) 

People with 

mental health 

problems and 

acquired 

brain injury 

0 0 2 1 Supervision Level 

Raised ( 2) 

Receiver/ Deputy 

(4) 

Police 

Investigation ( 2) 

Court Visitor (1) 

Prosecution (1) 

Criminal Investigation 

(1) 

Police Investigation (1) 

People with 

physical or 

sensory 

impairments 

and/or 

chronic illness 

2 2 2 1 Deputy/ Receiver 

(5) 

EPA/ LPA (2) 

OPG Investigation 

(1) 

Declaratory Relief (1) 

Criminal Proceedings 

(1) 

OPG Investigation (1) 

Total 11 10 21 2 
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Table 4 Which professionals were the main decision ɀ 

makers in these cases?  
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Older people, including 

those with dementias or 

mental health problems 

3 2 0 0 2 5 3 2 1 2  0 3 2 

People with learning 

disabilities and ASD 

6 1 1 0 5 1 0 0 0 1 0 1 0 

People with mental health 

problems and acquired 

brain injury 

1 0 0 0 2 1 0 0 0 5 0 0 0 

People with physical or 

sensory impairments 

and/or chronic illness 

0 0 0 1 1 2 0 1 1 0 1 0 0 

Total 

N=57 

10 3 1 1 10 9 3 3 2 8 1 4 2 
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SECTION 2 ANALYSIS OF THE 

FEATURES THAT MADE THESE 

CASES SEEM COMPLEX 
Introduction 
The “complex” cases identified in the study, although difficult, do not 

challenge the underlying principles set out in the MCA or the measures that 

flow from it, but in practice, it seems as if there are stumbling blocks at 

different points throughout the trajectory of the cases.  

Analysis using grounded theory methodology was used. Cases were 

examined and emerging themes noted until no new challenges were 

generated and then all were re- checked against the full list of “stumbling 

blocks” so that the frequency with which these had been experienced 

could be mapped out. 

7ÈÅÒÅ ÄÏÅÓ ȰÃÏÍÐÌÅØÉÔÙȱ ÌÉÅ ÉÎ ÔÈÅÓÅ ÃÁÓÅÓ? 
Table 5 on page 24, sets out the factors that contributed to complexity in 

these cases, and Table 6 on pages 29 to 31, show how they were 

distributed across all the cases identified as complex by Health and Social 

Care Agencies (Table 6a), the Office of the Public Guardian (Table 6b) and 

the Court itself (Table 6c). 

Complexity was sometimes to be found at one such point, to cluster 

around a particular set of processes, for example reaching a threshold that 

attracts intervention or managing the assessment process; or it may have 

occurred as a result of the cumulative nature of a number of such factors. 

Most of the cases identified as complex had six or more of these issues to 

be worked through and it was this, more than any single issue that had 

marked them out. However there were ten cases where it was the 

seriousness of the matter at hand that daunted those involved and these 

included decisions that related to resuscitation and other potentially life 

and death situations. 

The following observations are organized as they occur chronologically in 

the course of a case, to show how, at each stage of the decision-making 

process, a complex case tests the framework set out in the MCA requiring 

practitioners to think “outside the box” in order to make a decision that 

accords with the spirit, as well as the letter of the law.  

In this section we have tried to highlight where the difficulties that create 

complexity lie.  

Although the agencies have overlapping responsibilities, they tended to be 

more involved in particular stages depending on their specific mandates 
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and client groups. Table 7 on page 32, shows which elements of complexity 

were identified by health and social care practitioners compared with 

concerns identified by the OPG and the Court of Protection. Social care 

agencies tended to get caught up at the beginning gatekeeping phase, 

health care practitioners tended to be more involved in the assessment 

process whereas the Office of the Public Guardian and the Court or 

Protection tended to be working with issues that had complicated the 

carrying out of decisions and the stability and probity of arrangements over 

time.  

Taken as a whole, we see a complex case to be one where  

 decision(s) are not clear cut and there is no clear trigger that puts 

the “matter” on the table,  

 the person’s capacity is at issue in a number of ways,  

 their ability to separate out important from superfluous 

information is in question,  

 the person’s capacity for retaining pertinent facts and for 

conceiving of alternatives to their current situation is 

compromised, and  

 when it becomes clear that the person does not have capacity, 

others struggle to put together interventions that resolve their 

difficulties without rupturing important family ties and/or 

 when the court has been involved in settling arrangements in a 

person’s best interests, these are undone by family disputes,  

changing circumstances or because the presence of the person’s 

money distorts rather than supports the family’s efforts on their 

behalf
5
. 

The MCA provides a clear and helpful guide that enables people to make as 

many decisions as possible by themselves, with appropriate help and 

safeguards. But it draws a straight line through some very tortuous 

territory and while the cases do not challenge the principles enshrined in 

the legislation, they do challenge the process set out in the MCA and its 

accompanying guidance. The difficulties that were named in these complex 

cases can be partly explained as a function of the seriousness of some of 

                                                                 
5
 It was also pointed out to us that some legal issues get caught up in other 

jurisdictions and this complicates any actions of the Court, but this did not 

pertain in any of the cases submitted to the project and was outside the 

experience of our group of expert consultants so has not been elaborated 

here. 
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the decisions that practitioners are asked to make, but on the whole they 

are not, separate staging posts but links in a chain that often gets tangled. 
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Table 5 sets out the factors that contributed to complexity in these cases 
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Table 5 continued 
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Table 5 continued 
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Table 5 continued          
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Table 5 continued 
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Key 

V = Yes NI = Not enough info 

X  =  No 
NT = Not in this time 

frame 

n/a = Not applicable 

 

Table 6a - Cases identified as complex by Health and Social Care 

Agencies           
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Table 6b - Cases identified as complex by the Office 

of the Public Guardian 
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Table 6c- Cases identified as complex by the Court of 

Protection 
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                         Table 7- Features of complexity identified by each agency 
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SECTION 3 COMMENTARY ON THE 

ISSUES THAT CREATED 

COMPLEXITY  
Introduction 
The aim of the work is to help those involved to address these complex issues 

“head-on” rather than to be stymied by them. The previous section set out the 

issues that contributed to “complexity” in these cases and it is hoped that 

practitioners will learn to recognize these as potential stumbling blocks before they 

find themselves in a quagmire. Complexity must not be allowed to get in the way of 

empowering people to make those choices that they can embrace, while making 

timely and sensitive decisions on behalf of those who are genuinely “out of their 

depth”.   

In this section we explore further the issues raised at each of these potential 

“sticking points” in order to understand more fully how these cases test the model 

of decision-making set out in the MCA. As part of the work, the emerging themes, 

see figure 1 on page 40, were presented and discussed at a focus-group of experts 

and respondents to elaborate further on how each set of issues created ambiguity 

and barriers to best-interests decision-making, even on the part of skilled 

practitioners. As a mnemonic we talked about these clusters using “C’s”  

 Concerns 

 Capacity 

 Conditions 

 Constraints  

 Contingencies  

In this section we work through each of these to examine the difficulties that 

practitioners encountered under each heading. Most of the examples provided in 

the text relate back to the submitted cases, some additional examples were drawn 

from the focus group discussion. 

Concerns 

The MCA 2005 established an important new principle in that it removed any 

“blanket” definition of mental capacity in favour of an assessment in relation to a 

specific decision. This ensures that any restrictions or over-riding of a person’s 

wishes is limited to those areas that they cannot manage, leaving them in charge of 

those areas of their life that are within their capability.  Since the decision itself is 

the reference point for the capacity assessment its formulation has an enormous 

bearing on whether or not the person is defined as having capacity. The MCA does 

not discriminate between “meta” issues such as whether to get help or approach 
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services, and everyday choices or activities that, while mundane, may combine to 

create risk or deprivation. 

The MCA, in its preamble and defining paragraphs uses “decision” in the singular, or 

refers to “a matter”.  But practitioners found themselves more often faced with 

growing concerns and often struggled to pick out a specific decision from a more 

amorphous picture. Should they for example assess whether someone knew that 

their actions presented a risk from fire when cooking, or tackle this by addressing 

the question of moving into a care home. The act describes two specific decisions 

for the purpose of appointing an Independent Mental Capacity Advocate to speak 

for a person without friends or family to represent their interests,- that is when the 

“matter” on the table concerns serious medical treatment or a move of 

accommodation. In both of these matters, public bodies may act in relation to the 

individual hence the need for an independent safeguard. The MCA is also seeking to 

empower carers and those near to the person to make everyday decisions without 

embarking on long-winded consultation or bureaucratic procedures, so it sets a kind 

of threshold regarding seriousness and scrutiny at this level.  

But this assumption that there will be a distinct and boundaried issue on the table, 

and that capacity can be assessed in relation to this specific matter is belied by 

reality. A source of difficulty in these cases was that there was often no clear-cut 

entry into the process, instead clients presented with cumulative concerns and 

intertwined decisions, and this was particularly the case in relation to self-neglect 

when  

From the perspective of the practitioner self –neglect may be understood in terms of 

a set of complex and often poorly defined problems (Lauder et al p 448). 

 Single decisions that were considered complex usually occurred in the context of 

serious medical treatment, but for social care staff there was more often this 

blurring around the threshold at which intervention was formalised and often a 

considerable delay that led to situations in which the person’s options had 

effectively dwindled long before anyone stepped in.  

In 12/60 cases, that is one fifth, a prior incapacitated decision seemed to have been 

made, for example in case NN a 78 year old man from an ethnic minority who had 

dementia had already sold his house at a reduced price to someone who had 

promised to provide him with alternative accommodation as part of a fraudulent 

transaction. He had been told that the house would be converted into two flats and 

that he could have one of them but instead he was rehoused in a small cheap 

rented flat that belonged to the new owner of his house who also got rid of all his 

belongings. After some time had elapsed this person tried to evict the man from this 

flat and it was this that led to a referral into the Court and a proper assessment. The 

referrer in this case was a neighbour, highlighting the need for public awareness as 

increasing numbers of older people manage their own care and self-fund so that no 

professional agencies are involved in their day to day affairs.  

In case C there were mounting concerns about a whole series of matters that the 
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person seemed to have withdrawn from and this was compounded by his, and his 

family’s, unwillingness to cooperate with an assessment. The man who was in his 

late 80’s held the tenancy of a flat in which he lived with his son. Both had histories 

of violence and the older man had quite advanced dementia and had been 

catheterised. There were concerns that the son was not able to manage the physical 

care and the hygiene that this entailed but he would not let nurses, who had to visit 

with security personnel alongside them, to enter the flat to attend to the father’s 

care needs. Concerns mounted when it was reported that the older man also had 

pressure sores and it was this that tipped the threshold for referral. It was 

understood that the son did not want to lose the tenancy of the flat which would 

happen if his father was moved into residential care.  

Service refusal and self-neglect seem to challenge the formulation in the MCA 

specifically in these ways, with the effect of producing a delay in intervention that 

may not have served the person’s interests at all. While waiting for a significant 

enough risk to present itself to warrant action, the person’s options may have been 

running out like sand in an egg-timer. Throughout this process of recognizing an 

issue, determining capacity and designing a response, reactive as opposed to 

proactive interventions meant that vulnerable people who started out with few 

options were sometimes left until these have dwindled away before anyone 

stepped in to take positive action on their behalf.  

The model of decision-making that is taken as the norm, from which a particular 

person might deviate, is one of a rational, independent person “choosing” from an 

appropriate range of options on the basis of sufficient and salient information. But 

the reality is that often the decisions vulnerable people, and professionals, struggle 

with come at the end of a long road of difficulties and compromises, when options 

are limited and time is in danger of running out. Writing about a serious case review 

regarding an older woman (Scourfield 2010 p28) describes how  

As people become older, particularly, if they are living with chronic illness or 

disability, they tend to become more housebound and isolated. They also tend to 

adapt their lives to take account of changed circumstances…. these ‘non-decisions’ 

are often taken while people are tired, depressed or stressed. However, this does not 

mean that such decision-making is not rational - in its own way. As the deterioration 

of conditions is usually quite slow, people adapt over time without really noticing the 

degree to which standards may have deteriorated. The absence of an active 

reference group can compound this. 

Johnson and Adams (1995p4) reviewed terminology and definitions of this 

presentation, including its characterisation as “social breakdown in the elderly 

syndrome” typified by “a chronic, petrified style of existence”. 

The MCA Code of Practice does acknowledge that, notwithstanding the fact that an 

unwise decision should not be taken as a signal that a person lacks capacity, 

“repeatedly” making unwise decisions may indicate a need for further investigation 

(para 2.11 p25). Mr Justice Henderson states that  



36 | P a g e  

Copyright Hilary Brown and Liz Marchant commissioned by Office of the Public Guardian June 2011 

 

 

“The fact that a decision is unwise or foolish may not without more, be treated as 

conclusive, but it remains in my judgment a relevant consideration for the court to 

take into account in considering whether the criteria of inability to make a decision 

for oneself are satisfied. This will particularly be the case where there is a marked 

contrast between the unwise nature of the impugned decision and the person’s 

former attitude to the conduct of his affairs at a time when his capacity was not in 

question” *2010] EWCH 2405 (COP) p13.  

Furthermore this slide into a place where options have become risky and/or limited 

may not have reflected the person’s intentions,- as (Scourfield  2010)  observed in 

relation to the older woman cited above “Most people do not, at some clear point in 

their lives, choose to live in squalor and danger” and the delay may, inadvertently 

have limited their options. This introduces some ambiguity as to whether the focus 

of the assessment should be a single decision that reaches a threshold of 

seriousness, or a heightened state of concern about repeatedly unwise and we 

assume risky decisions that require “investigation”. Practitioners may be using the 

assumption of capacity to avoid a complex intervention when this delay contributes 

to an increase in the eventual complexity of the case.  

Mostly the MCA leads practitioners to formulate the case as if there is one discrete 

presenting problem in relation to which the assessment can take place when 

vulnerable people are instead grappling with the effect of these cumulative “non-

decisions” that render any action taken too little and/or too late. This presents 

practitioners with a difficult backdrop to their present deliberations.  

Capacity 
Assessment of capacity requires this clarity about the decision at hand and an active 

role in laying the salient information before the person in an accessible format. In 

some of these cases it was these factors that presented difficulty especially when 

the information pertained to the actions or intentions of others and not only to 

factual information about likely courses of action. One young man for example who 

had autism himself, also played a part in caring for his mentally ill mother, her 

condition was therefore part of his decision about whether to move into his own 

accommodation. This was necessarily an important part of the information that he 

had to “weigh up” in coming to a view about making a move.    

In other cases there was contention about the assessment and sometimes 

aggression, (often borne of isolation), that made it difficult to access the person in 

order to carry out a fair assessment. This then acted as an additional threshold,- was 

the matter serious enough for the practitioner to force their way into a situation, 

and/or advocate removing a person temporarily from their home, in order to 

establish whether they were able to make their own decision or not? Was the 

refusal of an intervention the person’s or their family’s, and if the former was it 

being perceived as the decision which should also be looked at in the light of the 

person’s capacity to turn help away.  
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So while there were “technical” issues about deciding what information was salient 

and how best to present it to the person in a form they could understand, these 

background issues often intruded into, and sometimes pre-empted this process.  

Conditions 
A number of distinct conditions were raised as problematical in that they seemed to 

test the model of decision-making at the heart of the MCA and these are explored in 

more depth in Section 4. The model of decision making in the MCA is a cognitive 

one,- that is it supposes that mostly people make free choices in their own interests. 

Some conditions clearly challenge that view and have been flagged up as potential 

barriers to capacity in relation to certain decisions. Prader-Willi syndrome for 

example has been the focus of specialist comment (Holland and Wing 1999) 

because in this condition there is a compelling drive to eat that overrides a person’s 

rational decision making about healthy diet and weight control. In this condition a 

person’s decisions are seen to be a function of this neurological disorder which begs 

the question of whether other conditions and addictions should be seen as stronger 

than reasoning. Paradoxically, anorexia tends to be treated as a mental illness and 

any element of compulsory treatment or containment is addressed within the MHA 

rather than as an issue of capacity, but also the disorder in its extreme forms cuts 

across a realistic body image and rational considerations. Autism also creates a 

difficult set of contrasts between islands of competence that may be hemmed in by 

anxiety, routine and compulsions.  

But of more concern in these cases were the cognitive impairments that arise out of 

relatively common conditions including severe depression, anxiety, personality 

disorder, and substance abuse or other addictions. These conditions may also be 

complicated by self-harm and there are difficulties if someone who has self-harmed 

refuses treatment for their wounds, this should be subject to a mental capacity 

assessment even if any lack of capacity is seen to be temporary (DoH2009p22).  In 

the context of self-neglect “Depression and cognitive impairment may be precursors 

or early warning signs and self neglect often occurs alongside, and probably partly 

as a result of, dementia, alcohol abuse, and major life events (Lauder et al p448). 

These conditions have not been explicitly highlighted within the MCA but if brought 

more to the fore it would suggest the need for closer collaboration between MCA 

assessors and those used to working within the MHA. This is not a matter of 

technicality in terms of which Act to use but a matter of appreciating the extent to 

which a mental illness impairs thinking and judgement.  

DoH (2009)p10 tries to draw a distinction between an unwise and an incapacitated 

decision if “the decision that appears irrational is based on a misperception of 

reality,, as opposed to a different value system to that of the health practitioner, for 

example a patient who, despite the obvious evidence, denies that his foot is 

gangrenous, or a patient with anorexia nervosa who is able to comprehend their 

failing physical condition- then the patient may not be able to comprehend, weigh or 

make use of the relevant information and hence may lack the capacity to make the 

decision in question.  
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Psychiatrists as a profession are often called upon to make rigorous evaluations 

about whether to detain under the MHA but several of these cases involved a 

psychiatrist who had declared that a person had capacity (across the board) when 

this did not seem to be borne out by their behaviour and actions. Six out of the 27 

cases identified by health and social care agencies involved depression, 5 unstable 

mood and 9 fluctuating or deteriorating conditions.  

Constraints  
Nor can we assume that a decision is, or can be made as if it were, context-free, or 

that options are unlimited. The facts in these cases speak to decisions being made 

against a backdrop of limited possibilities and fixed deadlines. Thirteen of the 27 

cases submitted by health and social care agencies, and two of those raised by the 

OPG or Court of Protection involved decisions made within a fixed and often rushed 

timescale. This reflects the fact that one common trigger for a best interests 

decision is discharge from hospital, a process that has a pressing timetable backed 

up by fines if it is not effected promptly.  

Other policy drivers, including those introduced from very positive standpoints, such 

as the closure of some services in favour of more personalization or the introduction 

of domiciliary care to avoid placement in a residential home, also steer decisions in 

a particular direction that may not accord with the person’s wishes or expectations. 

Financial exigencies, including the costs of residential care and the potential charges 

made against a person’s own home, also influence decisions in ways that may limit 

choice, or cloud family judgments. Sometimes these issues are clearly on the table, 

but in other cases they formed part of a hidden agenda.  

Consultation with family members is mandated within the Act but not if it runs 

counter to the person’s best interests. If it is likely to be “unduly onerous, 

contentious, futile, or serve no useful purpose, it cannot be in P’s best interests” 

(AMPHA op cit 2009) and therefore should be set aside. This helpfully illuminates 

the active part of making a judgment as part of a decision. Most people 

contemplating a significant decision, would seek views from those around them, but 

they would retain the right to set this aside, or to avoid inviting it, if in their 

judgment it would not help them to make up their mind. So views and wishes, 

whether stated by the person or on their behalf by family members, are important 

when a best interests decision is being made but not sovereign. They represent an 

input to the decision-making, more grist to the mill of the decision-maker’s 

deliberations but not a short cut to, or a road block that can be allowed to stand in 

the way of, a sound decision being made by the person or in their best interests.     

Moreover a person’s wishes are not always feasible or grounded in reality, for 

example a person may wish to return home, when “home” represents a mythical 

past rather than a current reality, or they may seek to be cared for by someone who 

is unable or unwilling to take on that responsibility. Their previous experiences of 

using public services may also loom large over any decisions they make, making it 

necessary to revisit previous experiences of being “helped.” This might pertain 

where for example social services had intervened to remove someone’s children, or 
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where previous visits to the doctor had led to painful interventions. These stances, 

derived from emotional rather than rational responses to the situation and to the 

offer of “help” may be the most vociferous and intransigent, but that should not be 

taken as evidence of capacity.  

So the cases in this sample suggest that it is very important to consider a person’s 

history, their stability, the extent to which any neuro-biological factors may inhibit 

or distort their thinking and the fallout from severe depression or anxiety that might 

have led them withdraw from and/or avoid making decisions until these are forced 

upon them. These complex cases put the spotlight on these “non-decisions” as well 

as on complicated ones. 

Contingencies  
The last set of factors to be considered were those largely picked up by officers of 

the OPG or the Court who were faced with the difficulties that emerged in the wake 

of decision-making when contingencies arose that cut across the implementation of 

a decision, or set of arrangements that had been settled on. Self neglect also gets 

defined in terms of service refusal (Lauder et al p448) which is rarely “cured” so that 

“clients merely tolerate interventions, creating a difficulty for health and social care 

professionals in sustaining their commitment to maintaining a therapeutic 

relationship.  

In 23/60 cases there had been significant changes in a vulnerable person’s network 

that needed to be taken into account or that necessitated setting aside 

arrangements that had been arrived at to care for them or their affairs. In 18 of the 

60 cases the person on whom an obligation fell could no longer shoulder the 

responsibility while in 16/60 cases there were concerns that the person’s agent or 

carer might be abusive or deliberately exploiting the situation. Nor were these 

instances easy to investigate or determine, as in 22/60 cases funds were 

intermingled so that it was not always possible to tell when a line had been crossed. 

These formed a major source of complexity for the OPG and the Court but also 

featured in health and social care agencies where a person’s benefits and 

allowances may have become an essential part of the family income in a way that 

was not in the person’s interests or that shut down options for them to move into 

other forms of care.  

 

Concluding remarks 
As a consequence of these cumulative difficulties, vulnerable people, or others 

acting on their behalf, had often let matters ride past a point where there were 

positive options to a place where they were forced to choose between a rock and a 

hard place. Because the threshold for intervention is dependent on a single decision 

emerging out of what might be a complicated and messy situation, it was often 

difficult for well-intentioned practitioners to assist the vulnerable person in making 

decisions, or to provide stability and support. A single decision may take centre 

stage but it is essential that those responsible for assessment and for intervention 

consider the broader context and the impact of what has gone before. 
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Figure 1 Emerging themes of complexity 
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SECTION 4 THE ROLE OF EMOTION 

IN DECISION-MAKING 
Introduction 

The MCA embraces a rational and linear model of decision- making that works as a 

theory but that these cases seem to challenge in practice. This is largely a cognitive 

model and assumes that decisions are made on the basis of a cool assessment of 

the future outcomes of various options and alternatives through some type of cost– 

benefit analysis. A model in which decision-makers are  

assumed to evaluate the potential consequences of their decisions dispassionately 

and to choose actions that maximized the “utility” of those consequences. Once 

chosen, it was assumed that the utility-maximising course of action would be 

implemented automatically.” (Loewenstein and Lerner 2003p619)  

But this begs many questions when it comes to the situations that health and social 

care professionals routinely face in their day-to-day work with clients and patients. 

In relation to health care choices for example, people patently do not act on their 

understanding of such matters as demonstrated by the fact that they routinely 

ignore the importance of diet or exercise, nor do they stick to their good intentions 

to stop smoking or limit their alcohol consumption. People drift back to abusive or 

chaotic families, and return to violent partners even though objectively these 

actions seem to fly in the face of reason and undermine their best interests.  

But there is an alternative model that takes on board the fact that as decision-

makers we are often less than reliable and rather more erratic, often falling back on 

old patterns of behaviour despite new evidence, or making the same mistakes as we 

progress through life. This section draws on a well-established body of research that 

points to the contribution of, and sometimes the primacy of, emotions and mood in 

determining the outcome of decision-making. The most compelling evidence for this 

link came from a series of studies that demonstrated that people with lesions in the 

prefrontal cortex of the brain, that left them unable to access their emotions, also 

found it impossible to make decisions.
6
 Emotions seem to provide an essential 

driving force in deciding and acting that has been edited out of the MCA but not out 

of these real life situations. This section looks particularly at the influence of a 

person’s  

 history and memories,   

                                                                 
6
 For a summary of these studies see Bechara, A. Damasio, H, and Damasio, A. 

(2000) Emotion, Decision Making and the Orbitofrontal Cortex  Cerebral Cortex 

Volume10, Issue3 Pp. 295-307 

 

http://cercor.oxfordjournals.org/search?author1=Antoine+Bechara&sortspec=date&submit=Submit
http://cercor.oxfordjournals.org/search?author1=Hanna+Damasio&sortspec=date&submit=Submit
http://cercor.oxfordjournals.org/search?author1=Antonio+R.+Damasio&sortspec=date&submit=Submit
http://cercor.oxfordjournals.org/
http://cercor.oxfordjournals.org/content/10/3.toc
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 their “drive” and motivation  

 their mood, and stability 

 and their open-ness to influence 

as these affect their approach to decisions, particularly at times of vulnerability, 

stress and loss.  

THE MODEL OF DECISION-MAKING AT THE HEART OF THE 

MCA 
We have seen in the previous section that many of these cases do not present with 

a single explicit decision that is already on the table when the MCA is applied, but 

once this has been formulated it is the starting point for actions under the MCA and 

the person’s capacity should be assessed in relation to this single decision. The 

model for this is that a person (P), if they have been helped to access salient 

information (and this is an obligation that falls on the decision-maker in this 

process), should be able to retain, use and weigh that information in coming to their 

decision.  

The MCA was designed to maximise a person’s decision-making and therefore sets a 

realistic threshold in terms of the kind of reasoning called for. In the guidance it says 

that “understanding the information relevant to the decision” means taking on 

board a simple explanation of the matters at issue, that “retaining that information” 

does not mean holding detailed facts in one’s mind over a long period but key 

points for as long as necessary to use the information in making their decision. The 

court’s view of what is relevant includes the “reasonably foreseeable consequences” 

of  

 deciding one way or another, or  

 failing to make a decision.  

Emotion, mood or changeability are not mentioned as such although the idea that 

the information should be “used” in the making of the decision, and not simply 

discarded in favour of a hunch, prejudice or knee jerk reaction, touches on the 

importance of a reasoned approach. A person is however, explicitly entitled to make 

an unwise choice, as long as it is made in the light of all the facts.  The MCA is clear 

that an unwise decision is not to be taken as a sign that the person does not have 

capacity unless there are clear signals that they have not been able to follow this 

step-by-step process although the guidance does warn that cumulative unwise 

decisions require further investigation.  

But this model is based on assumptions about decision-making that have been 

considerably challenged or moderated in the research literature. Some of these 

issues are finding their way to court, so for example, one young woman whose 

capacity was disputed when she sought to clarify her situation in relation to social 

care staff, came before Judge Hazel Marshall who noted that  

“It may be that her emotional arousal and distress and her anger makes it 

impossible for her to focus on the issues raised legally” 
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This judgment raised the question of whether feelings affect capacity, and if so 

how,- for example by leading to agitation or interfering with concentration. The case 

also prompts us to think about how “feelings” might be a factor in other cases, 

including those that are evaluated or resolved in more informal settings. If the 

principle that feelings matter, and sometimes cut across a person’s ability to “think 

straight,” is accepted, then an evaluation of a person’s mental state and its impact 

on their ability to make, and to act on, a particular decision should become a 

routine part of the more informal deliberations that are held to determine capacity 

in everyday matters.  

So how can this literature help those making difficult decisions about another’s 

mental capacity or those who, having conducted a sound assessment, find 

themselves having to take, and put into effect, a best-interests decision with, or for, 

someone who is not only unable to act on their own behalf but might actively resist 

help or place themselves in danger?  

THE IMPACT OF EMOTION  ON DECISION-MAKING  
Feelings are more likely to dominate in certain situations. Schwarz (1990p538) 

suggested that four conditions make it more likely that a person will use their 

feelings as an alternative, or as a shortcut to, other more factual “information”,-  

 When the judgment to be made is affective, for example it is about 
whether to like or trust someone 

 When little other information is available 

 When the judgment is cumbersome and complex to make on the basis of 
ordinary information and  

 When time constraints or competing demands limit the space for thinking 
It would seem as if the more complex a decision is the more likely that it will 

overload a person’s capacity to think and trip them back into acting on their 

feelings. Many of the decisions featured in this study and on a daily basis in health 

and social care settings would fall within one or more of these criteria. In other 

words it is likely that many decisions scrutinised under the rubric of the MCA are 

being made on the basis of an emotional reaction rather than a reasoned argument.  

History and memories 

None of us come to new situations with a blank sheet. Mostly we hope that if we 

are faced with difficult choices we will have had mixed experiences of coping with 

changes and making decisions throughout life and emerge with enough positives to 

remain open-minded enough to take on board information and clear headed 

enough to think it through. We have to remember that many of these decisions take 

place at highly charged times in our lives,- they involve serious medical treatment, 

moving from a long cherished family home, or deciding who to trust with our 

finances. If through life we have been fortunate we may well approach even these 

challenges with equanimity and confidence. But if, on the other hand, life has been 

full of disappointments or abuse, we are likely to be more fearful, negative and 

uncertain. Some people stop thinking they can influence what happens to them and 

they start believing that any outcome will be worse than doing nothing.  
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Seligman (1975) proposed one helpful formulation of this drip-drip effect of 

negative experiences on decision-making that he called “learned helplessness.” He 

had studied optimism and pessimism as they affected a person’s willingness to 

“stick their neck out.” He found that pessimistic salespeople gave up sooner 

because they blamed themselves for rejections and took these to heart. They also 

let a particular setback colour the way they saw the world in general and came to 

think that this state of affairs would be permanent. So one phone call, cut off in 

mid-stream, would lead a person to evaluate themselves, their future well-being 

and all their activities as doomed to failure. Weiss and Glazer (1976) suggested that 

this also had physiological consequences and that these fed into the state of being 

“depressed”. Decision-makers may also bring an acquired sense of futility to the 

task of assessing the likely outcomes of their decisions, whether that be an 

operation, course of treatment, expectation of liking people in a residential home 

one might be moving into, or decision to trust financial affairs to a relative.  

How do these processes operate in the context of a new decision? Schwarz (1990 

p527) summarised a body of research that focused on the way that emotion 

provides “valence” to both memories and signals, causing a person to selectively 

recall events that they then use as evidence that tips their decision or even stops 

them thinking things through at all. If for example last time you put 10p in a slot 

machine you won the jackpot, this might stop you working out the odds of it 

happening again and eventually lead you to lose more than you had won. His 

studies (op cit p527) also suggested that someone in a good mood will recall happy 

memories, whereas someone depressed might ruminate on bad things that have 

happened to them in the past which leaks into their current decision-making. 

It is as if, faced with a decision about the future, we scan the past for similarly coded 

events and act on the basis of those memories. Hence success breeds success and 

disappointment breeds avoidance and depression. Traumatic events have a 

particularly powerful inhibitory effect, so for example someone who has been 

traumatised in a road traffic accident may refuse to ever get in a car again,-this will 

not be subject to a reasoned argument,- more the consequence of a reactivation of 

fear that pre-empts that kind of thinking through. Slovic, Finucane,Peters and 

MacGregor (2002) cite Epstein’s 1994 thesis that  

“The experiential system is assumed to be intimately associated with the experience 

of affect,…which refers to subtle feelings of which people are often unaware. When 

a person responds to an emotionally significant event…the experiential system 

automatically searches its memory banks for related events, including their 

emotional accompaniments, …If the activated feelings are pleasant, they motivate 

actions and thoughts anticipated to reproduce the feelings. If the feelings are 

unpleasant, they motivate actions and thoughts anticipated to avoid the feelings 

(p716).    
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Sloman (2002p 394) described this in terms of there being two separate kinds of 

reasoning, an “associative” as well as a “rule-based” type of thinking. The 

associative or experiential way of perceiving the world works through affect. Of 

course there is an internal “logic” about this thinking but it is not quite captured in 

the description of decision-making that lies at the heart of the MCA. 

Motivation and drive 
Hence a person’s history of decision-making becomes critical raw material in an 

assessment of their current actions. Both positive and negative markers will impact 

upon their willingness to seek, contemplate or avoid change. So while some people 

are always seeking out new opportunities and interesting experiences, others get 

stuck before they can even embark on a decision making process. And those 

individuals who have been restricted in their previous options, whether through 

over-protectiveness, or limited experience may find themselves unable to break out 

of a pattern of avoiding situations that require them to make decisions.   

It is as if the unknown can come to seem so frightening or unimaginable, that a 

person would prefer to keep in a familiar rut even if it has become self-defeating. 

These people will cling to familiar routines and avoid new experiences at all costs, 

and this might eventually present as a form of compulsion as a person gets locked 

into safe rituals or actions that are perceived to ward off danger. People with 

autism, OCD or with some dementias may find themselves governed more by this 

kind of overwhelming fear than by their assessments of probabilities and this 

inevitably affects their decision-making. It may be that they are able to reason 

about a situation but the fear always “wins” and stops them from acting on their 

evaluation. In the end someone with this kind of anxiety might do all they can to 

avoid new experiences. This was flagged up by the Law Commission’s Report no 128 

(para 3.17) which explored the issues in the consultation period preceding the act 

which set out the grounds for including , as part of the test of capacity, the “use or 

weigh” information as part of the requirement of capacity.  They stated that  

“There are cases where the person concerned can understand information but where 

the effects of a mental disability prevent him or her from using that information in 

the decision-making process. WE explained in Consultation Paper no 128 that certain 

compulsive conditions cause people who are quite able to absorb information to 

arrive, inevitably, at decisions which are unconnected to the information of their 

understanding of it. An example is the anorexic who always decides not to eat … We 

originally suggested that such cases could be described as cases where incapacity 

resulted from inability to make a true choice. Common to all these cases is the fact 

that the person’s eventual decision is divorced from his or her ability to understand 

the relevant information. Emphasising that the person must be able to use the 

information which he or she has successfully understood in the decision-making 

process deflects the complications of asking whether a person needs to “appreciate“ 

information as well as understand it. A decision based on compulsion, the 

overpowering will of a third party or any other inability to act on relevant 

information as a result of mental disability is not a decision made by a person with 
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decision-making capacity (authors’ emphasis) cited by Mr Justice Henderson in 

[2010] EWCH 2405 (COP) p13. 

Moreover, decisions that are made in the context of health or social care are often 

those that come at the end of a closing-in cycle of avoidant behaviours that have 

progressively limited a person’s options and relationships. Refusal of help may be 

vehement but that does not mean that it has been arrived at in a thought-out way. 

It may be that the decision is made on the basis of fear or prejudice, that a history 

of learned disappointment has led the person to act against, or to not act in, their 

own best interests. This would be consonant with Damasio’s (1994) observations of 

“somatic markers,” derived from the sensations associated with images and events 

encoded in feelings or bodily states, and that these create real limitations to a 

person’s rational decision-making. Slovic et al  (2002) explain  

When a negative somatic marker is linked to an image of a future outcome, it 

sounds an alarm. When a positive marker is associated with the outcome image, it 

becomes a beacon of incentive 

This will often be apparent in resistance to a thought-through approach and arises 

particularly in the context of service refusal.  

But practitioners cannot simply proceed on the basis of screening out or 

compensating for these markers because Damasio’s observations of people who 

had sustained neurological injuries suggested that without somatic markers a 

person may be unable to make decisions at all, instead falling into a kind of inertia. 

Feelings are, he suggested, the engine of decision-making, increasing its accuracy 

and efficiency.   So it is as if there is an optimum level of emotional engagement in a 

decision that helps a person to select relevant information, to discriminate between 

options and to invest in making their choices work for them. Loewenstein and 

Lerner therefore concluded that emotions are both “good” and “bad” in that they 

“serve essential functions in decision-making” while also acting as a “potential 

source of biased judgment and reckless action” (op cit p620).  

Mood and Stability 

Psychological theories increasingly articulate a paradox, in that although we tend to 

experience ourselves as unitary, the very act of self-reflection, (when one part of 

myself takes a view of another part of me), demonstrates a fragmented self in 

operation, one that Ryle and Kerr (2002 p35) describe as “more a federation than a 

single state”. These separate self states may be in touch with each other, and a 

person may move seamlessly from one to another, negotiating between them to 

retain a sense of fluid continuity as they do so. But troubled people more often 

lurch from one to another, or they fall into extreme states of despair or 

helplessness, anger or humiliation without knowing how to get back onto level 

ground. These internal fractures create disunity in a person’s sense of themselves 
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and those disjunctions undermine decision-making. People get “stuck” or they “fall 

apart”
7
.   

Emotion, and particularly extreme emotion, helps to encode memories and to 

retrieve them in silos, triggering distressing mental states in which certain 

memories, thoughts and feelings are more readily accessible. These states then 

affect the way we reason. Hence a person’s history affects the kind of mood they 

are likely to be in but also the impact this has on their current decision-making. For 

example, I may be more likely to feel depressed because of my past life experiences, 

but then I am also more likely to approach my current options from a depressed 

point of view.  

This focus on changing mental states accords well with the model of the individual 

as a “community of selves” (Mair 1977) rather than as unitary beings,- an insight 

that helps to make sense of the fragmented experience of those who with 

personalities that are not held together by a central “executive” processing, self-

monitoring or reflective persona. This is a central part of the experience of people 

with borderline personality disorder and other dissociative symptoms, and it means 

that their decision-making may be both state-dependent and contradictory. For 

example a person may reach out for help from a needy part of themselves but then, 

as if in anticipation of being let down, push assistance away or make it very difficult 

for helpers to access or stay with them. Sometimes state shifts can be so rapid that 

they cut across any extended cognitive processing or reflection and this might pose 

difficulties if the assessment of capacity takes place in a single session. Shifting 

states might also lead to a “playing one person off against another” pattern of 

relating. These presentations are often very harshly judged and people with these 

internalised fault lines are often characterised as manipulative, or as “winding 

others up” when in reality they are struggling with an interior landscape that has no 

stability or coherence. 

So the notion of a decision as stable, that is constant over time, and consistent 

across the person’s fluctuating moods or mental states, is an important part of a 

capacity assessment that is particularly salient to people who experience these 

seismic shifts, mood swings or other labile conditions which include some 

presentations of dementia. These switches undermine a person’s decision-making 

from within as if there were no one executive decision-maker whose authority is 

recognised by competing mental states, as if a federation were functioning without 

any central government. And if a person is not able to make a decision that includes 

an appreciation of their own changing states of mind, the validity of a decision made 

in one state might not hold across their other states of mind. This calls into question 

                                                                 
7
 Our language is redolent with these everyday phrases that sum up these apparent 

contradictions and I have used these idioms in preference to technical language 

where it makes sense to do so: this I think is in the spirit of the MCA, which is 

supposed to be rooted in “common sense” and operated by people who are close to 

the person rather than the laboratory. 
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the validity of a “lucid moment” if it represents a parallel rather than an insightful or 

monitoring/executive function.  

Hence one person might make a decision that takes into account, and builds some 

safeguards around those times when they are prone to act unwisely, for example 

they may make an advanced statement, or ask a friend to drive them to the pub in 

case they have too much to drink. Another person might be sensible while sober but 

make decisions when intoxicated that run counter to their best interests and their 

stated wishes or intentions. Recent guidance on assisted suicide added an element 

of consistency to their definition of informed consent articulated as άŀ ŎƭŜŀǊΣ ǎŜǘǘƭŜŘ 

ŀƴŘ ƛƴŦƻǊƳŜŘ ǿƛǎƘέ (2009p2) which is a helpful formulation that might be brought 

in as a criteria for consideration of other serious or significant decisions. 

Openness to influence  
People rarely act, or decide, in a vacuum. As social animals we seem to be 

programmed to conform to social norms and are governed by our expectations of 

how others will behave or respond, especially when we are dependent on others for 

care or if we are in relationships that have been characterised by violence or abuse. 

Often when we make decisions in the force-field of other people’s views they are 

experienced as helpful, there to “bounce ideas off ” or to rehearse different sides of 

an argument as a way of weighing up pros and cons. Few people are oblivious to the 

input of others or to the potential consequences of their decision-making on 

significant others but some find it hard, for social or psychological reasons, to hold 

onto their own views and thoughts. They may be too ready to placate or to defer to 

others whom they perceive as stronger or upon whom they rely. This openness to 

influence, or “suggestibility” may be even more pronounced in regard to vulnerable 

people who have perhaps been dependent on carers over prolonged periods of time 

and is addressed in law in a range of notions and judgments. 

For a decision to be valid it has to be made without “undue influence” but not 

without influence and it is not clear where the line should be drawn. Judgments in 

the context of contract law suggest that undue influence might be signalled where 

someone who benefits from a deal or agreement was in an unequal position in 

relation to the more vulnerable person and when the more powerful one knew 

about, (with the implication that they might have manipulated) the more vulnerable 

person’s mental impairment. Exploitation may be more difficult to tease out in the 

context of family relationships than when the motivation for an approach is clearly 

underhand. But family members may also exploit a vulnerable person and this is 

particularly germane to those situations where there has been an intermingling of 

funds, or where a vulnerable person who has received a large sum in compensation 

for injury comes to be seen as a “cottage industry”. The so called “choices” of the 

person, for example to go on expensive holidays or to attend luxury leisure events 

may need to be examined in this light but even then there is a difficult line to draw 

about how far it is reasonable to compensate family members and carers for their 

caring work through such expenditure.  
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DoH(2009p11) also specifically alerts practitioners to the complications of providing 

treatment in environments where people are involuntarily detained as decisions 

may be seen as coercive or have contingencies unfairly attached to them. For 

consent to treatment to be valid it must be given  “voluntarily, and freely, without 

pressure or undue influence being exerted on them” in line with case law as set out 

in Re T [1992]. 

The line between acceptable and unacceptable influence is most clearly set out in 

the legal concept of “undue influence” or coercion which mitigates responsibility in 

criminal law for decisions or actions taken by a person under pressure,- duress,  

from others. The matter has also been clearly formulated in relation to “targeting 

and grooming” between adults and children in the context of sexual offences. The 

limits may not be easily seen or set. Ambiguity has crept into the concept as 

explained below,  

Clarity in deciding when that has occurred is not assisted by the fact that the word 

‘undue’ has two potential meanings. It can be used to indicate some impropriety on 

the part of the influencer. The influence is ‘undue’ because an imbalance of power 

between the parties has been used illegitimately by the influencer. Alternatively the 

word can be used simply to indicate that the level of influence is at such a level that 

the influenced party has lost autonomy in deciding whether to enter into a contract. 

This does not imply any necessary impropriety on the part of the influencer. (In brief 

2011) 

In care services, notwithstanding the principles of the MCA, there is a fair amount of 

persuasion and cajoling on an everyday basis and a vulnerable person may learn to 

do as they are told in ways that spill over from everyday mundane matters into 

more deliberate abuse or fraudulent transactions. But this role of others in 

supporting, interpreting, masking, or over-riding the capacity of a vulnerable person 

is less well delineated in the MCA  as are the limits that should be placed around it. 

Moreover, emotional stability and resilience are largely a function of inter-

relatedness and a person’s relationship history may affect their decision-making in 

important ways, especially if they have had to endure relationships in which abuse 

or violence have played a part. Trauma and fear lead to compliance and withdrawal 

and this should be factored into any assessment of capacity. A gradual loss of 

capacity, for example through dementia, may exacerbate what was already a one-

sided relationship. People who have had to depend unduly on others over a 

protracted period of time may also be less ready to make an independent choice if 

they fear abandonment or disapproval from someone they rely on. Hence a need on 

occasions to remove a vulnerable person from their usual setting in order to assess, 

and ascertain their wishes. 

The incremental, decision-specific nature of the MCA could be seen to support a 

gradual and unintrusive assumption of responsibility on the part of one person in a 

relationship where a partner or parent is becoming more frail and less able to make 

their own decisions. But where there has been a history of violent or obstructive 



50 | P a g e  

Copyright Hilary Brown and Liz Marchant commissioned by Office of the Public Guardian June 2011 

 

relating it may be that this forces the issue into the open sooner and more 

uncomfortably. In 10/60 of these cases the carer was seen as a specific source of 

difficulty as opposed to support.  

The issue of a person’s obligations to others has also been set out by the Court of 

Protection in a series of judgments making the case for the Court to assume the role 

of the person’s “conscience” in determining how they might need to recompense or 

support the people who are providing care to them, for example by sanctioning 

expenditure that benefits other family members or that creates a legacy for 

someone who has given up their own work to tend to their caring responsibilities. 

This reflects the fact that a person who has lost capacity may not be able to 

evaluate the impact of caring on the other person or appreciate how difficult they 

are to look after. In more than a third of the cases (21/60) a family carer, or service 

network could not deliver an appropriate level of care despite arrangements that 

had been decided and/or had reached a point where they could not maintain their 

involvement over time.  

Styles of decision making, - not only specific choices or preferences, seem also to be 

influenced by these relational dynamics so for example authoritarian parenting 

seems to force people into dilemmas whereby they either conform or rebel, where 

more consensus- building forms of parenting lead to debate, discussion and 

consensus building (Jellema 2000). These learned ways of being with others may be 

lost or frustrated when a person loses capacity or they may survive even as the 

person’s capacity wanes. A supportive relationship may provide scaffolding for 

shared and negotiated decisions that delay the formal acknowledgment of lost 

capacity making it a more gradual process. This stance is encapsulated in the MCA’a 

insistence that P’s wishes are taken into account on a kind of sliding scale even if a 

decision is being made on their behalf. Several formal judgments have addressed 

this issue, and while taking the person’s stated wishes into account is an important 

part of the process, Master Lush has made clear his view that the Act’s use of a 

“best-interests” rather than a “substituted” decision means that the vulnerable 

person’s wishes may sometimes need to be put aside in his or her best interests.  

Concluding remarks 
Hence this literature suggests that a person’s emotional state, their personal 

history, and their relationship history or family dynamics should be taken into 

account in the evaluation of their “mental capacity” rather than screened out of the 

assessment process. This holds true whether the assessment is taking place in 

relation to a specific decision, or to a stream of more mundane, interlinked choices 

and actions.  

We see in these situations that people are not usually starting with a blank sheet, 

they are inevitably affected by their moods and expectations of life, and they often 

come to decision-making “in a state” which means that they cannot “think straight”; 

moreover they don’t on the whole make decisions as if they lived on a desert island. 

The many gambles we take in life are not stand-alone throws of the dice but are 
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linked to each other like the single races in an accumulator bet, each one 

determining the stakes available for the next and current judgment. 

That is why it is important that the Court sets a threshold that allows cases to be 

heard when capacity is still ambiguous and when the issues are cumulative rather 

than serious.  Judge Hazel Marshall reiterated the importance of this to encourage 

those closest to a person to seek a hearing in the Court of Protection even if the 

purpose of the initial application is limited to seeking a mandate to create 

conditions that will enable a team to carry out an in- depth assessment.  Action may 

need to be taken to cut across an overly restrictive or protective family member but 

also to cut across overly restrictive or protective patterns of thinking, feeling and 

(dis)engagement. Extremes of impulsivity or avoidance disrupt decision-making just 

as much as cognitive impairment and should not be lost in these deliberations as a 

consequence of relying on a mythical model of decision-making that stresses the 

“rational” as if it can ever be untouched by emotional considerations or 

interpersonal dynamics.  

Had emotion been taken into account more fully in the legislation and its 

accompanying guidance this would have directed assessors and practitioners to take 

more account of a person’s decision-making history, their mood, their emotional 

stability and the relational context within which they were expressing preferences 

and making decisions. This is not suggested as a challenge to the principles at the 

heart of the MCA but as a way of upholding them.  
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SECTION 5 THE ROLE OF THE 

OFFICE OF THE PUBLIC GUARDIAN 

AND THE COURT OF PROTECTION  
Introduction 
In addition to its principles that guide all professionals and informal carers on their 

interventions, the MCA also established the Court of Protection and extended its 

remit to exercise statutory jurisdiction over both the property and affairs of people 

who lack capacity and their health and welfare decisions. It sets out a clear process 

for adjudication of difficult cases through the Court of Protection and a set of legal 

instruments that enable people to set up, in advance of their losing capacity, 

arrangements for a trusted other to take responsibility for their affairs, or to have 

someone appointed and supervised in the event that they lose capacity without 

warning. Advance statements, lasting powers of attorney and deputyships provide 

the mechanisms for this.  

The interface between public, professionals and the OPG 
During the course of the project a widespread programme of implementation and 

capacity building was led by the Department of Health and has coincided with the 

development of different forms of guidance and awareness-raising on the part of 

the OPG. As the public and the responsible media get to grips with the working of 

the Office of the Public Guardian and of the new jurisdiction, it is important that its 

role is properly understood. This is particularly the case in the light of a negative 

press campaign which mis-represented the OPG on a number of issues (Sofaer 

2010) and portrayed it as working in secret, rather than privacy, and in particular 

criticised its handling of client’s funds. According to Sofaer (op cit) the Court was 

being described as “an unresponsive monolith working in secret and grinding its 

users down”. The Rules Committee investigated these concerns and reported on 

them in 2010. Considerable progress has been made since that time to improve the 

ease of applying to the court, to reduce the number of unnecessary applications 

that lead to a refusal of permission, and that build trust that this is an organisation 

working in the interests of vulnerable people.  

The following matters are central to this drive to improve the interface between the 

public, professionals and the OPG, ensuring that   

 applications to the Court in complex cases are heard appropriately,  

 professionals feel confident to refer matters to the Court 

 cases that can be resolved more informally are managed in intermediate 

fora 

 applications for orders that are not appropriate are forestalled at the 

earliest stage to prevent refusals 

 there is an appropriate threshold for entry to the Court’s jurisdiction  
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 practitioners in health and welfare organisations are appraised of relevant 

case law and precedents. 

This section cannot address all these issues in depth, but it provides a snapshot of 

the Court, and the OPG’s work and relates these matters back to the complex cases 

that are the focus of this report.  

As part of the exploration of how complex cases are managed across all agencies we 

wanted to see whether cases that reach the Court for formal hearings share 

features with those identified as complex by health and social care agencies. Of the 

original 60 cases deemed by these agencies to be complex 21 (a third) led to a Court 

hearing and a further 2 to more than one hearing [see Table 3 on page 19]. 

According to Sofaer (2010) the timescale for a case to move through into a formal 

hearing should be 6 weeks and this was achieved in just over half the cases between 

2007 and 2010 despite the target being set at three quarters, so there is some room 

for improvement. Seventeen of the cases reported to this project had either a 

receiver or deputy appointed. Safeguarding alerts, and the appointment of IMCA’s 

(Independent Mental Capacity Advocates) were appointed in one sixth of cases. As a 

result of early consultations, IMCA’s had their remit extended from serious medical 

treatment and accommodation decisions to include care reviews and situations in 

which there are adult protection/ safeguarding concerns (DoH undated). 

It is not clear from the reports whether the need for an application to the Court 

increased the sense of difficulty that these cases had attracted, or if it going down 

the formal route was seen as a welcome means of resolution, several interviewees 

suggested that these perceptions co-existed.  

Complexity might come to mean something different to officers of the Court in that 

they are by definition dealing with cases where local decision-making has run its 

course; they are often supervising large amounts of money paid in damages in cases 

of catastrophic injury; and/or they find themselves being used as a referee by family 

members who cannot agree or maintain arrangements between themselves. Cases 

submitted as complex by OPG staff included several that represented elements of 

financial fraud, either by wrongful use of a client’s monies or by the blurring of 

boundaries between spending on the person and spending for the benefit of the 

carer/relative: they also dealt with three cases where a deputy or receiver was 

thought to be acting fraudulently.  

Threshold for engaging the Court  
Concern had been raised in a number of judgments about the threshold of evidence 

that supports “entry” to the Court’s jurisdiction. Given the preponderance of cases 

that health and social care professionals handle where concerns mount during a 

period in which someone’s capacity is ambiguous or a matter of contention, 

establishing an appropriate threshold for the Court’s engagement has been crucial 

and this has been a most helpful area of the law that is being clarified. In an appeal 

case Judge Hazel Marshall comments on a case where this hurdle seemed to have 

been set too high, saying that  
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“The Act is meant to operate in a simple and practical way, and to facilitate any 

necessary determination about P’s capacity if there is doubt. It is clearly intended at 

least that general medical practitioners and health professionals other than mental 

capacity specialists should be able to supply evidence which will enable the Court of 

Protection to decide whether it can or should intervene, and if so, how” (re F 28 May 

2009.) 

This should assure health and social care professionals that they have a right to 

voice their concerns, even in cases where other, and perhaps more senior, 

professionals have declared contrary opinions and that it is in order for them to 

apply to the Court if they have reasonable grounds for concern that a person may 

lack capacity. In cases where capacity is still in contention when a case reaches the 

court an interim order is the usual outcome, that allows for the person to be moved 

to a place where assessments can be carried out and consultations can take place.  

!ÂÏÕÔ ÔÈÅ #ÏÕÒÔȭÓ ÉÎÖÏÌÖÅÍÅÎÔ ÉÎ (ÅÁÌÔÈ ÁÎÄ 7ÅÌÆÁÒÅ 

decisions 
The Court is primarily structured to manage the financial and property affairs of 

people who lack capacity and this was its role prior to the MCA and continues to 

represent the bulk of its work since the new legislation has been in place. The new 

powers are contained in Section 16(1) of the MCA. While financial matters tend to 

be dealt with through the appointment of a receiver to manage the person’s affairs 

on a long term basis, the aim in relation to personal welfare decisions is either to 

proceed to the Court to make a freestanding order on a one-off basis, or to appoint 

a personal welfare deputy to manage decisions over the longer term. The reluctance 

to appoint a deputy, other than in complex cases, has until recently been managed 

by a process of applying for permission to bring an application and this is usually 

refused on the basis that those applying already have a general authority to act by 

virtue of Section 5 of the MCA (Jackson 2010 p2). The MCA makes it clear that in 

such situations it is preferable for the Court of Protection to make the decision if at 

all possible, and that if a deputy is appointed then their powers should be limited in 

scope to what is absolutely necessary (DoH2009p27).The need for a separate form 

seeking permission to apply is being revised and new forms designed (Report of ad 

hoc Court of Protection Rules Committee 2010 p5). 

Judge Jackson (op cit) cites the Code of Practice’s explanation of this reluctance to 

appoint personal welfare deputies stating that they will only be required when 

“important and necessary actions” need to be carried out and it is impractical to 

keep referring back to the Court, or where there is no other way of settling the 

matter in the best interests of the person. So for example a personal welfare deputy 

might be appointed where there are a series of interlinked medical and social care 

decisions to be made, or where there is a need for widespread consultation, or in 

the presence of family disputes, or risk of serious harm if the person’s care is left in 

the hands of family members (Jackson 2010 op cit). These issues all coincide with 

the features of complexity identified by health and social care professionals in the 

submitted cases. Practitioners in those agencies can therefore be assured that 
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where they deem a case to be complex in these ways it is likely that this reaches a 

threshold which would allow a Deputy to be appointed to safeguard the person’s 

rights, safety and wishes. Other serious matters may be dealt with through the 

making of a single order, which can also be used to address other matters that are 

causing disruption or difficulty, including life and death (daunting) decisions, or 

those where it is necessary to limit or regulate access, for example where a 

residential placement is being threatened by a disruptive relative.  

 Applications to the court  

In order to present an overview of referrals to the OPG and the Court of Protection, 

we analysed data provided by the OPG listing both finance and health and personal 

welfare applications across different timelines. Most applications relate to finance 

alone, some to personal welfare alone, and some were “hybrid” in that the health 

and personal element was applied for alongside an application relating to finance 

and property. The cases were all received into the OPG in London.  This data is not 

sufficiently robust to accurately map trends or outcomes across the volume of cases 

received but it does provide a glimpse of the balance of finance to health and 

welfare cases and of those that reach the threshold for intervention. 

Applications received in one week February 2010 
In the week beginning 1

st
 Feb 2010 a total of 81 applications were received. The 

majority of these 81 applications concerned the appointment of a deputy to 

manage the person’s property and affairs, this accounted for 70 cases that were 

relatively straightforward applications to appoint a deputy for property and affairs 

and for which orders were made, including  

 2 interim orders that were made setting out the need for investigation and 

necessary documents to be submitted in support of an application for a 

deputy for property and affairs 

 60 applications for a single deputy and  

 8 applications for a joint and/ or several deputies to be appointed.  

We saw one of these files in which matters were more complex than the order at 

first indicated and this concerned a deputy who had applied to be given a “gift” 

from her mother’s estate to help her, and her partner, to pay debts occasioned by 

their own ill-health: this was accommodated within the terms of the deputy-ship 

and managed by the official solicitor who drew up a codicil to P’s original will.   

In addition to these routine appointments, 9 single orders were made dealing with a 

range of issues  

 1 under section 36 (9) Trustee act,  

 1 application from social services to gain title to the property of a client and 

to appoint a panel deputy,  

 1 about a statutory will,  

 1 to freeze accounts following a police investigation,  
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 1 a single order authorizing a daughter living outside of the UK to sell her 

mother’s property and manager her finances,  

 1 someone who is a holder of an EPA applying for an order executing 

leases,  

 2 about probate,   

 1 about the amount of security the deputy was required to give. 

There were 2 applications regarding health and/or welfare matters, both of which 

were submitted by parents of young people around 18/19 years of age, one of 

whom had been severely disabled since birth, the other since a catastrophic 

accident at the age of 6. Both were seeking to become deputies primarily to ensure 

that they were in a position to make decisions in relation to the complex healthcare 

needs of their children, although social care, property and affairs are included in the 

orders. Both were authorised to act in this capacity.  

In all there were only 11 cases that were not straight forward applications relating 

to financial matters. 

Health and personal welfare applications received over a four 

month period Nov 2009 to Feb 2010 

To get a broader picture we reviewed Health and Personal Welfare applications over 

a four month period from November 2009 to February 2010. In total 41 applications 

were analysed, showing a consistent rate of 8-10 health and personal welfare 

applications a month as suggested by the figures for the one week in February 2009. 

Of these 41, four cases involved younger adults between the ages of 18 and 27 and 

there were 36 cases referring to older people aged between 59 and 93.  Of the cases 

29 cases referred to women and 12 to men. Three people were divorced, 4 were 

married, 9 were single and 23 were widowed, two people had not stated their 

marital status. The people concerned were thought to lack capacity for a range of 

reasons with the largest group needing intervention on account of dementias, the 

stated conditions were as follows,  

o Autism   2 

o Stroke   5 

o Schizophrenia  3 

o Alzheimer’s  4 

o Other dementias  12 

o Advanced MS  1 

o Acquired brain injury  1  

o Unspecified neurological condition 1 

Further complications existed in two cases, one where there had been a complaint 

taken out previously against the OPG and another in which there was an active 

police investigation. 

Most were applications for a hybrid deputy to manage a person’s financial affairs 

and their health and welfare issues, there were: 



57 | P a g e  

Copyright Hilary Brown and Liz Marchant commissioned by Office of the Public Guardian June 2011 

 

 3 Health & Welfare 

 2 Health & Welfare & Accommodation 

 30 Health & Welfare & Property (hybrid)  

 2 Health & Welfare, Property & Accommodation 

 2 Health & Welfare, Property & probate 

 2 Health & Welfare Serious Medical Treatment 

In the majority of these cases the applicants were refused permission to apply to 

the court for the appointment of a health and welfare deputy on the grounds that 

they already had the right to act on the issue raised in their application within the 

general authority specified in section 5 of MCA. There was an 80% refusal rate 

between Jan 2008 and December 2009 (Sofaer 2010).  

There were 5 health and personal welfare applications that did proceed to the court 

they were as follows: 

 1 to withdraw Life Support 

 1 involving major health issues 

 2 in connection with family feuds/ disputes involving possible fraud 

 1 linked with looking after a client’s welfare which was connected with 

DoL’s. 

In 2 of these 5 cases that proceeded to the Court an IMCA was involved, and these 

were cases relating to medical issues  

Most of the court applications were being made directly by families to the Court of 

Protection without any prior discussion with health or social care agencies. Only a 

few did not follow this pattern; 2 came via solicitors, 1 came from a hospital trust 

and 1 from a Consultant Psychiatrist.  

In a substantial number of the hybrid deputy applications the person had died 

before the matter could be dealt with and/ or was still under consideration, this was 

the case in 24 of the 40 cases (60%). We noted from the cases that we looked at 

that 7 had raised issues or made complaints regarding the fee charged for the 

application. Two cases asked for the fee to be reduced or waived, three queried the 

fee and two had their fee returned as the person had died within the allowed period 

of grace.  

It would seem that clearer guidance is needed for relatives, especially parents of 

young people reaching the age of 18, but also relatives of older people on whose 

behalf decisions need to be made about accommodation and social care. This could 

be informing them that they do not need to apply to be appointed as Deputy in 

order to expedite these issues. This would save a lot of time on the client’s behalf 

and for the OPG staff and has been addressed in the recent recommended 

improvements (Judiciary report 2010).  
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Health and personal welfare applications received over a 

three year period 2007-mid 2010 
These smaller samples can be set in context by looking at the applications that came 

in over a three-year period. The listings we were shown preceded the publication of 

the Court’s own review of cases which stated that in all they had 40,000 applications 

referring to property and affairs of which 95% did not require a court hearing 

(Sofaer 2010). Over the same time period there were 2800 personal and welfare 

applications with a refusal rate of 80%.  

We were provided with a list of health and personal welfare applications to the 

London section, received during the previous 3 years, which showed an increase in 

volume of applications as the MCA provisions have become more widely 

implemented and publicised. Table 8 on page 58, shows this increase by comparing 

cases for 2008 and 2009, and by extrapolating from the 6 months of data provided 

up to the middle of 2010. Table 9 on page 58, shows how applications compare on a 

month-by-month basis. The status and outcomes from these cases can be seen In 

Table 10 on page 59. 

Court Judgments between August and February 2010-11 

Ten Court Judgments were reviewed to see what issues were being addressed by 

the Court as this legislation becomes established; these can be seen in Table 11 on 

page 60. Of these ten, several dealt with issues about the Court’s jurisdiction as well 

as about the issues per se, for example one examined complicated issues about 

awarding costs, and another considered whether it would be possible to consider a 

parent’s claim for damages in relation to breaches of their (as opposed to P’s) 

human rights; another dealt with the issue of media involvement and scrutiny. 

Another case addressed issues about taking court action in another jurisdiction (the 

Court of Chancery) to set aside gifts that were deemed to have been made as a 

result of undue influence and in the absence of capacity: this mirrored concerns 

echoed in one of the submitted cases where potentially fraudulent transactions had 

already taken place before the case came to the Court’s attention. Others 

represented decisions made in complex cases of the type featured in this study 

including one where capacity was restored to a young woman whose mother had 

disputed her right to have contact with other branches of the family, another 

considered whether a young man had capacity to consent to sexual relationships 

and another considered the circumstances within which the Court could authorise 

the making of a statutory will against a backdrop of family conflict. One dealt with 

the daunting issues about ceasing medical treatment to a young man in a persistent 

vegetative state. One considered the limits to the powers of a deputy and another 

clarified the distinction between a best interests and a substituted decision.  Two 

addressed the issue of best interests when making provision for another family 

member and the importance of “doing the right thing” in order to be well 

remembered.  



59 | P a g e  

Copyright Hilary Brown and Liz Marchant commissioned by Office of the Public Guardian June 2011 

 

Do these ŀǇǇƭƛŎŀǘƛƻƴǎ ǊŜǇǊŜǎŜƴǘ άcomplexityΚέ 

In Section 2 and 3 we identified a series of factors that contributed to a case being 

seen as complex by the practitioners and decision-makers involved. This data was 

examined to explore whether these cases were filtering through into appropriate 

applications to the court with a view to the more complicated and serious matters 

being made subject to a formal hearing. From this overview we can see that 

complex cases are being referred for court hearings and we can see from the cases 

in which health and personal welfare deputies are being appointed that there is a 

shared picture of complexity and seriousness in these matters.  

Concluding remarks  

The Court of Protection handles a high volume of cases many of which are 

procedural.  Applications for deputyships make up the bulk of submissions and 

where these are for hybrid financial and welfare deputyships they are usually 

refused permission for the welfare element of the application. A minority of the 

cases that other agencies consider to be complex are placed before the court 

through these routes. In many cases the issues, even those that are deemed to be 

complex, are being resolved at a more informal level by the professionals and 

agencies closest to the person and to the decision. This demonstrates increased 

confidence on the part of health and welfare decision-makers. Although there have 

undoubtedly been problems in the first years of the OPG’s work within the MCA, 

there can be a growing assurance that complex cases are given appropriate priority 

when it comes to appointing deputies and issuing single orders. Moreover the MCA 

is providing the framework within which health and social care professionals can 

address these issues without recourse to the court. It seems as if the agencies are 

singing from the same hymn sheet. 
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Table 8 Number of Health and Personal Welfare Applications 

2008-2010 

 

Table 9 Cases received each month 2009-2010 
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Table 10 Decisions and outcomes of health and welfare   

applications submitted between 2008-2010. 

 

    

  

                 

 

 

 

 

 

Decision  
Year 

2008 2009 2010 

Permission Pending 20 10 40 

Application Rejected 3 1 0 

Application Issued 132 152 376 

Application Closed 33 43 24 

Application Incomplete 46 18 58 

Referred to Court 105 23 48 

Oral Hearing Pending 2 7 0 

Permission Refused 154 106 76 

Hybrid Incomplete 26 26 50 

Application Complete 14 97 244 

Application Pending 16 1 4 

Stood Over 5 9 16 

Order Made 8 10 2 

Proceedings Terminated 6 9 10 

Application Dismissed 2 0 0 

Total 572 512 948 
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Table 11 Court Judgements highlighting issues that were addressed by the Court. 
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Table 11 continued 



64 | P a g e  

Copyright Hilary Brown and Liz Marchant commissioned by Office of the Public Guardian June 2011 

 

 
  

Table 11 continued 
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Table 11 continued 
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Table 11 continued 
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SECTION 6 PROPOSED 

GUIDANCE ON ISSUES THAT 

MARK OUT ȰCOMPLEXȱ CASES 
Introduction 
Since the MCA’s introduction there has been a great deal of helpful 

guidance issued by different bodies, some of which has targeted particular 

groups including professionals, members of the public, service users and 

public services. SCIE has published a recent list of such material and we 

refer to some of these publications in this section. The primary source of 

guidance remains the MCA’s Code of Practice and so it was to this that we 

turned to see how far it addressed the areas that have emerged as 

problematical in this study with a view to identifying areas where more, or 

different, guidance could be of benefit. 

COVERAGE OF FEATURES CREATING COMPLEXITY IN 

THE CODE OF PRACTICE  
Table 12 on page 78, sets out some extracts from the Code of Practice that 

seem to address factors that were identified as creating complexity in 

these cases. There are some gaps, and some overlaps, but also some places 

where the guidance touches on the matters at hand without providing a 

sufficient steer to empower practitioners who find themselves in these, 

often ambiguous, situations.  

In this section we explore each of the stumbling blocks identified to see 

how clearer guidance, or a stronger line, could provide scaffolding for 

practitioners and offer them appropriate strategies to resolve issues as 

close to the vulnerable person as possible.  Each stage in the process has 

been reviewed, from the process of formulating the concerns through to 

the way matters are settled and managed. The review of available 

guidance presented in this section will also be used to inform a training 

pack based on these cases to be published later in the project. 

Some of the issues identified as difficult in this study are being anticipated 

in guidance drawn up within social care agencies, including concerns about 

self-neglect and service refusal. They are being spelt out in policy 

statements with an increasing emphasis on longer more drawn out 

processes of decision-making rather than one-off matters. For example, 

Islington Social Services specify that in situations where there is  

 Self neglect  

 Chaotic and/or vulnerable carers 

 Non compliance with care or treatment  
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 Isolation  

 High risk decision-making 

 Transitions from long-term care  

 Insecure tenancies 

 (Islington 2010), these cases are to be marked out and referred up the line 

to more senior managers with capacity and best interests assessments 

prioritised through supervision and upward referral. Clear guidance has 

been given to support staff and managers in these situations and helpful 

tools including a risk identification matrix to guide their thinking.    

Concerns 
It was very clear from the consultations that we carried out in the course of 

receiving case studies and discussing the issues with health and social care 

professionals that the initial stages were often the most complex. 

Ascertaining when the threshold had been reached for mounting concerns 

to be turned into a concrete referral or to be made the subject of formal 

deliberation was the first stumbling block and often led to significant 

delays. 

The Code of Practice refers to one case where lack of capacity is deduced 

from a series of potentially fraudulent transactions, in the case cited in the 

Code, an older man is buying more fish than needed, and this is the trigger 

for concerns about his mental capacity. The case study is used to illustrate 

the issue of capacity without suggesting potential remedies,- actions that 

might seek restitution or prevent this particular merchant from abusing 

vulnerable customers in future. Cross-referencing local Safeguarding Adults 

policies and Trading Standards provisions would provide a more holistic 

view of how to manage cases where a person has already made 

incapacitated decisions with possibly serious consequences. In case NN 

submitted to this study, the vulnerable person had sustained a significant 

financial loss as a result of such a transaction and so remedies for past 

wrongs need to be mounted alongside mechanisms for safeguarding the 

person’s future well-being.  

The issue of mounting concerns, as opposed to single, discrete decisions is 

not mentioned in the Code and this seems to be the most glaring omission 

in the light of the cases submitted to this study: it warrants considerable 

guidance to social care staff in particular, and extends into debates about 

self-neglect and service refusal (see for example Scourfield 2010, Keywood 

2010) that have been the focus of recent literature and several high profile 

serious case reviews. The guidance needs to address the way concerns are 

formulated that is organised into a hierarchy indicating what “level” of 

decision should be the focus, or whether a number of difficulties should be 

bundled up into one “matter” to be brought before the Court.  
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Case V provides a useful illustration of this conundrum. It involved a young 

woman with epilepsy whose mother had decided that her seizures were 

brought on by stress and that contact with professionals was inherently 

stressful and therefore to be avoided. The woman’s mother was isolated 

and vulnerable herself and from an ethnic minority. Over several years she 

effectively kept her daughter imprisoned in a darkened room at home, 

removing her from day services and other community activities with very 

deleterious consequences for her mobility and mental health. Professionals 

did not abandon her in this situation, they worked creatively to provide a 

service at home, and tried to support the mother so that she could 

continue to care for her daughter but eventually reached an impasse over 

the issue of medication for Ms V’s epilepsy which needed to be reviewed. 

This case was eventually referred to the Court and an order was made but 

a lot of water had flowed under the bridge by that time and this young 

woman, who had been sociable and physically fit when she left school had 

become considerably more disabled over the years that she was confined 

to the home. The medical issue was effectively used as a pretext for 

removing her from the family home when actually a host of smaller issues 

could have been the focus of a capacity assessment much sooner in the 

process. It was clear that the social and psychological consequences of this 

enforced isolation were as, or more, damaging over time than the health 

care issues. The switch that has to occur for practitioners to change from a 

supportive and often deferential approach to family carers into a place 

where they are going to robustly challenge a family on behalf of a 

vulnerable person, is the most difficult judgment call for social care staff to 

make. It is one that is often fudged and allowed to slide if mental 

incapacity is not challenged around low- profile issues. Could, and should, 

this family have been challenged about the refusal to let their daughter 

attend the day centre, or to go to a social club long before there was a 

medical issue to provide cover for their intervention?  

Another stumbling block identified in this study was the refusal of the 

vulnerable person to cooperate with an assessment or intervention and 

the assumption of capacity that allowed professionals to turn away even 

when they had a sense of the person’s vulnerability. Steven Hoskin’s death 

could be seen as an example of this and has led to much public soul 

searching and professional realignment. These are the cases where people 

themselves withdraw and reject intervention. Ms G, a woman with mental 

health and alcohol related problems also had multiple difficulties but 

refused help in an aggressive way as a result of which she ended up 

compromising her tenancy.  An earlier assessment might have concluded 

that she lacked capacity to manage her household at this time preventing 

this disruption and the loss of her home.   

The Code of Practice provides a very weak response to this, saying that it 

might help to “explain” the purpose of an assessment but this is not likely 
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to be sufficient to overcome the kinds of entrenched refusal of help that 

we described in Section 4 and which was evidenced in several of the cases 

submitted to this study. The Code of Practice warns against “threats or 

attempts to force” a person to agree to an assessment. This is clearly a 

central issue, especially for social care staff whose clients face this slide 

into incapacity rather than a specific and urgent “matter” to address. The 

tension between taking an authoritative line and standing back while 

things may worsen is one that is central to the cases that were submitted 

to the study. This is all the more poignant because as Lauder et al (2009) 

remark (citing Bozinovski’s work on the causation of self-neglect) 

preserving and protecting the self and maintaining customary control are 

the two processes by which self-neglecters maintain some sense of 

meaning and continuity in their lives. 

It might be helpful to have additional guidance on this threshold and on 

how to apply for an interim order that would authorise an individual 

professional or bona fide agency to gain access or move someone to a safe 

setting in which an assessment could be carried out in a manner that 

complies with DoL’s.   

Intertwined decisions, such as that of Ms V, are insufficiently addressed in 

the guidance. It would be helpful to have a form of words to assist with this 

“bundling” of issues and more clarity that the loss of capacity might be 

signalled by a number of smaller issues that taken together reach a 

threshold for intervention even when any one of them on its own would 

not warrant it.  Proportionality could then be judged in relation to a set of 

concerns over time, rather than a one-off and relatively minor issue 

considered in isolation.    

Capacity 
The BPS produced a comprehensive guide to assessing capacity in 2006 in 

the lead up to the implementation of the MCA and this remains the most 

helpful information for professionals about the practicalities of undertaking 

an assessment. It explains the difference between three types of 

assessment, - a diagnostic test, an evaluation of outcomes (that is making a 

judgment that a person lacks capacity because of the unwise decisions they 

are seen to make) and a functional, decision-specific test as advocated in 

the MCA. In fact these may be less distinct than they seem and all three 

may be wrapped up in a comprehensive assessment. Mr H, for example 

who has autism was assessed by a consultant psychologist who would have 

taken into his assessment a knowledge of autism and its potential to 

distort a person’s decision-making, and considered this alongside a longer 

term view of how this young man had managed in his family up to this 

point in time. These would have been brought together because they were 

germane to the decision at hand about whether Mr H. should move away 

from his family into a more independent living situation. But despite its 



71 | P a g e  

Copyright Hilary Brown and Liz Marchant commissioned by Office of the Public Guardian June 2011 

 

target audience (psychologists) even this publication offers less guidance in 

relation to people with mental health problems than in relation to people 

with learning disabilities, acquired brain damage or dementia.  

Social services departments may wish to augment their Safeguarding 

Adults protocols with additional information about the MCA and the 

implications of recent case law. Islington, for example, has issued its staff 

with detailed guidance about assessment in these situations. They set out 

in detail how to assess capacity in relation to every day as well as more 

formal decisions and what to do if there are disputes and recommend the 

FACE tool which is available nationally as one resource for doing this. 

Specific guidance about how to address issues of capacity for chronically 

depressed or anxious people, and for people with personality disorders 

who challenge services, particularly those who might be minded to refuse 

help, is needed across all the professions.   Recent case law will help 

establish appropriate thresholds. These judgments will inform the 

annotated case studies to be produced in a later phase of the project. 

The Code is clear about situations in which there is contention and 

provides helpful suggestions as to how these situations can be resolved.  It 

is also helpful that more recent guidance for health professionals (2009p3) 

makes it clear that they can seek a second opinion and (op cit p12) that 

where there are disputes and these “cannot be resolved using more 

informal methods, the Court of Protection can be asked for a judgment”. 

This clear statement about dispute resolution and pointer to the use of 

mediation and the appointment of advocates, while stating clearly those 

matters in relation to which the Court of Protection must remain the final 

arbiter, offers real solutions and exits from these impasses.  

Sometimes contention is focussed on a particular family member who 

either over-rides the person’s wishes or presents their own wishes as if 

they were those of their relative. Because the outcomes of everyday 

decisions often have consequences for them too, there is ample scope for 

a blurring of boundaries and mostly this works to maintain the viability of 

care arrangements and personal/familial relationships. Nevertheless, 

occasionally it serves to mask a hidden agenda or underhand motive. 

Professionals may need more specific information about suggestibility and 

deference and the circumstances that might lead to these becoming 

undermining for the person concerned as detailed in section 4 of this 

report.   

Aggression, whether on the part of the vulnerable person occurred in 

10/60 of these cases and on the part of the carer in 10 (not necessarily the 

same) cases. At present there is no specific information about when and 

how to challenge this, or how to engage with DoL’s in order to bring about 

a timely assessment. There may also be overlap with the Mental Health Act 
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and some confusion on the ground about when each should be used. This 

is not only because there are specific conditions that have to be complied 

with for each Act but because there seems to be a blurring of the 

difference between a mental illness and the cognitive impairments that 

flow from it. Many people whose illness, quite rightly, does not reach the 

threshold for detention under the Mental Health Act may need some 

support with decision-making and/or lack capacity in some areas of their 

lives. The more graduated, and decision-specific approach to capacity  set 

out in the MCA needs to be reflected in these assessments in case a 

determination that the MHA is not applicable is taken as a signal that the 

MCA is not applicable across all areas of the person’s life.  

Salient information is very specific to the decisions being taken and the 

Code points to this providing pointers and suggesting that independent 

advice may be needed. This has been addressed in the context of medical 

decisions especially in relation to risk and side-effects. For consent to 

treatment to be valid a patient has to have been informed of any risks even 

if these are rare (DoH 2009 p13) and the test of this (known as the Bolam 

test op cit p10) is whether their practice conformed to “that of a 

responsible body of medical opinion held by practitioners skilled in the 

field in question” but the Court holds the right to arbitrate on this and/or 

to overturn it.  

More emphasis on the emotional aspects of the situation, and on how to 

gently confront “mythical” options or matters of intent when decisions 

relate to third parties, would be helpful. More nuanced cases that are 

rooted in relationships would be helpful here as these are the ones that 

cause difficulties and are seen as complex and this will be taken forward 

into the case studies that will be produced from this study. 

Conditions 
This is an area needing additional information for practitioners and as an 

additional product of this project we will be posting a bibliography on our 

website. The Code of Practice does include an example of someone with 

severe depression being formally detained under the MHA in order to be 

given ECT but it does not feature any cases of the type that social care 

workers considered most difficult and that featured in 6/27 of the cases 

they submitted to the study. These focused more on lower level assistance 

that might be needed by people who had become withdrawn and were 

finding self-care difficult and failing to engage with decisions. Additional 

guidance might be commissioned specifically to address self-neglect. There 

is one case the Code of Practice that touches on this obliquely,- Martina 

(para 5.17) but this focuses on the relative merits of a care home as against 

more flexible help at home. Neurological conditions, including various 

addictions are also missing from this guidance and could be the focus of 

further work. It would be helpful if a consistent approach to decision-
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making in the context of eating disorders could be further explored, 

harmonising the risks of under and over-eating (anorexia and Prader Willi 

for example) particularly because this also bridges use of the MHA and 

MCA. Similarly the use of the MCA in the context of alcohol and substance 

misuse is an area of practice that might require specific guidance to ensure 

coherence.  

Fluctuating capacity is addressed in the Code of Practice but only across 

time, as is the case with people who have deteriorating or cyclical 

conditions and which, to some extent, can be dealt with using advance 

statements and provisions,- these occurred in relation to 9 cases reported 

by health and social care staff and 3 submitted by OPG. This is also a 

feature of cases that lead to self-neglect. Fluctuating mood and state shifts 

(occurring in 5/27 cases reported by health and social care staff and 2 by 

the OPG; that is 7/60 cases overall), common in personality disorders, are 

not addressed. 

The cognitive and decision-making difficulties experienced by people with 

mental health problems is an issue that warrants further exploration both 

in focused clinical settings but also as this affects their use of services and 

the input of social care. The aim of this work should not be limited to 

demonstrating in what ways a person’s capacity may be compromised but 

to suggest ways of assisting people affected in making decisions and 

providing models of how best to support them.  

Constraints 
Constraints were found in these complex cases even after it had been 

determined that a best interests decision was called for, there was often 

no easy way forward and this in itself often paralysed a team or led to 

dissention and splitting between those advocating for a draconian solution 

against others who were stuck advocating doing nothing. Assessing best 

interests also involves consulting about a person’s past and present wishes, 

their beliefs and values, and the factors they would have considered if they 

had been able to do so but this sometimes led to more confusion. 

The Act does not define the term 'best interests', instead it provides a 

checklist of common factors which must always be taken into account in a 

situation where a decision is being made for a person lacking capacity. 

These factors have been broadly summarised below; 

 Equal consideration and non-discrimination 

 Considering all relevant circumstances 

 If the person may regain capacity 

 Permitting and encouraging the person's involvement 

 Special considerations for life sustaining treatment  

 The person's wishes and feelings, beliefs and values, particularly where 

these are written down 
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 The views of other people (where practicable and 

appropriate)http://www.publicguardian.gov.uk/mca/assessing-

capacity.htm#bestinterests   

Case law (Re A [2000] 4) led to the suggestion that these matters should be 

determined by drawing up a “balance sheet”.  

The constraints that were alluded to in the reported cases ranged from 

external matters such as the dictates of bureaucratic timescales or changes 

of policy to the situations that practitioners encountered when families fall 

out or when decision-makers feel overwhelmed. The cases in the study 

that “daunted” the decision-makers were often life and death medical 

matters including making a “Do not resuscitate” provision without 

adequate consultation.  

Case law (Re S {2003} 5 stressed that the Court are to be the arbiters of any 

disputes between family members and doctors when it comes to serious 

medical treatment. Advance decisions have been given more weight by the 

MCA and there is detailed guidance on this for medical practitioners see for 

example (MCIP/National Care Association 2006 and Department of Health 

2009; DoH 2009p20). The more recent guidance includes a process to 

follow where there is a dispute as to the whether the advance directive is 

valid, when this can be referred to the Court for an adjudication, although 

if it was made validly it cannot be overturned, and meanwhile healthcare 

professionals can treat with a view to sustaining life and preventing 

deterioration until a decision is made.  But basic care,- that is the care that 

assures someone’s physical comfort, and pain relief, their cleanliness and 

hydration should always be offered, and if refused offered again, these are 

always in the patient’s best interests. 

Department of Health (undated) Adult protection, care reviews and 

IMCA’s: guidance on interpreting the regulations extending the IMCA role,- 

this guidance helpfully consulted on, and produced suggestions about how 

to set a threshold in relation to these matters, an thereby ensure that 

IMCA’s are brought in to any situation where family and friends are 

compromised by the belief that they may not be working in the person’s 

best interests. The criteria they suggested include situations where  

 a protection plan is likely to involve  “a life changing decision or 

serious exposure to risk” or  

 when the decision that the responsible body needs to take 

involves a potential conflict of interests with that body,- this 

addresses the difficulty of managing different functions within the 

statutory agency who both act on behalf of, but may also be an 

interested party in decisions about charging, service provision, 

accountability and eligibility.   
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The appointment of IMCA’s and/or referral for a Court hearing takes away 

what is a heavy burden for individual decision-makers in these situations 

while also guaranteeing the person’s very basis human rights are 

respected. Some decisions have to be referred to the Court, including 

withdrawal of artificial nutrition and hydration, organ donation, and non-

therapeutic sterilisation (DoH2009p29). ECT is no longer permissible under 

the MHA1983 so that the person will need to give their capacitated 

consent to it. It is the view of the researcher that these matters are being 

dealt with more consistently as the Act has bedded down over the last few 

years and that these formal routes are beginning to be used reliably but 

that this should be subject to reporting and careful monitoring. These are 

also cases that require consultation and consensus-building.  

Home closures sometimes fly in the face of much vaunted “choice” for 

individuals which pierces the rhetoric sometimes, just as family feuds fly in 

the face of an idealised view of family care. The Code of Practice does 

feature these scenarios and of their resolution through a court hearing or 

appointment of an IMCA and these are helpful prompts. Sample reports 

will be constructed from these case studies to provide further guidance for 

practitioners about how to take these matters forward. The Code does 

feature a case involving undue influence and the MCA is being 

incorporated into local Safeguarding Adults policies and procedures, which 

provides a framework within which these cases can be addressed. The 

need to make a safeguarding alert is not included in the Code’s case 

vignette which could be remedied in any amended version. Professional 

disagreements are referred to, but it would be helpful for more 

information to be available about these fault-lines and to have more 

examples of how they have been resolved and of what to do when one or 

more parties are intransigent. 

One of the most difficult areas (11/27 of the health and social care cases), 

and one that does not feature in the Code of Practice are those where 

there are serious trade-offs to be made. The aspirations of the MCA, that it 

will enable people and their families to make decisions together and 

informally are unfortunately not realised in many cases which force 

difficult compromises or trade-offs, typically removing someone from 

family care, or managing in their own home, into more reliable but possibly 

less personal, settings. A recent court case on behalf of a young woman 

with a complicated presentation focused on this issue in the context of 

balancing out the benefit of a specialist placement as against a more local 

service nearer to a person’s family members.  In several cases this included 

moving a person away from their own community, and/or risking opening 

up family rifts. We hope that the training package that will be based on this 

report will provide some worked examples and refer to recent court cases 

where these dilemmas have been faced.  
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Contingencies 

The ongoing nature of some of these situations requires case management 

and/or regular review. 9/27 health and social care cases, and 9/26 of the 

OPG cases and 2/7 of the Court cases involved arrangements that could 

not be sustained. This suggests that the actual making of a decision is more 

of an end to the beginning rather than the beginning of the end of 

everyone’s involvement in a third of these cases.  This is a salutary 

reminder of how hard it is to care for some people over time and the strain 

it can put on individuals, especially in the absence of well-funded respite or 

adequate support. 

Six of the seven court cases involved ongoing care and financial 

arrangements which could not be sustained, for example a caring spouse 

had found a new partner, carers had got divorced or moved away, others 

who had wanted to do the best for their relative found it too difficult in the 

light of other commitments. This pertained in 15 of the OPG cases and less 

often (in 2 cases referred by health and social care agencies). But it does 

not have a prominent place in the guidance, and nor does there seem to be 

a clear remit for regular review and monitoring of care and finances 

together unless a specific concern or complaint brings these matters to 

court. These are often cases where there has been a significant financial 

settlement but where there is an onerous and ongoing care task, including 

the hiring and management of care workers. Because these are cases 

where the funding is outwith social services assessment there may be no 

independent input into the home, or any obviously placed whistleblower. 

The sums involved may lead to situations in which an otherwise reluctant 

carer continues to provide care in order not to disrupt their financial 

situation with some cases tipping over from an intermingling of funds 

(15/26 of the OPG cases and 5/7 of the Court cases) into situations where 

there was overt exploitation. Guidance about these situations, and 

information about signs and signals of potentially exploitative situations 

would be helpful. This needs to be done without assuming that all those 

whose finances are confused are ill-motivated because families vary so 

much in the way they manage and apportion their finances. Cultural 

differences in the ways family income and expenditure is managed should 

also be seen as an important backdrop to these situations.  

Guidance for other agencies and professional groups 

Other agencies also need guidance about how to implement the MCA and 

how their role abuts, or overlaps, that of other agencies. The police for 

example may be asked to make immediate decisions in the context of 

violence, injury or self-harm that ends at the point when an ambulance 

crew are called (ACPO (undated)) when, in acknowledgment of the greater 

amount of training and expertise ambulance personnel have in assessing 

capacity they give over their authority. Their four rules-of-thumb are that  
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 If a person has capacity they have no power to treat them without 

their consent  

 Someone who is attempting suicide may be suffering from a 

mental illness that may be affecting their capacity  

 The capacity of someone who has suffered physical injuries may 

be affected by pain or shock  

 If a police officer “reasonably” believes that someone lacks 

capacity you may act to save life or prevent harm to them (op cit 

p1)  

This advice “fits” the emergency situations that police officers often attend 

but there are a raft of other less dramatic situations where capacity may 

also be at issue, for example when someone has to decide, often in the 

aftermath of a crime or injury, whether they want to report a crime, 

proceed to a prosecution or to act as a witness; occasionally a person who 

might lack capacity has to take decisions about their safety from reprisals 

or repeated victimisation, even to enter the witness protection 

programme.  

Concluding remarks 

The Code of Practice provides some guidance alerting practitioners to 

potential difficulties and provides some ways forward in relation to these 

complicating factors but this tends to fall short. It signals some of the 

issues but is neither detailed enough or nuanced enough to provide a 

framework within which practitioners can address complexity with 

confidence. There are also many gaps particularly in relation to the 

mounting concerns that face social care staff, and the difficulties in 

adjudicating around family finances that face OPG staff on a regular basis. 

Subsequent guidance for specific professional groups also needs to take 

these issues further into account.  
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30 Stumbling Blocks 

 
                        Quotes and references from MCA Code of Practice 

Prior incapacitated decisions-The person has already made 

incapacitated decisions without attracting the attention of 

services or family members. 

Cyril, an elderly man with early signs of dementia, spends nearly £300 on fresh fish from a door-to-door 
salesman. He has always been fond of fish and has previously bought small amounts in this way. Before 
his dementia, Cyril was always very careful with his money and would never have spent so much on fish 
in one go. This decision alone may not automatically mean Cyril now lacks capacity to manage all 
aspects of his property and affairs. But his daughter makes further enquiries and discovers Cyril has 
overpaid his cleaner on several occasions – something he has never done in the past. He has also made 
payments from his savings that he cannot account for. His daughter decides it is time to use the 
registered Lasting Power of Attorney her father made in the past. This gives her the authority to 
manage Cyril’s property and affairs whenever he lacks the capacity to manage them himself. She takes 
control of Cyril’s chequebook to protect him from possible exploitation, but she can still ensure he has 
enough money to spend on his everyday needs.- (section 2.11) 

Mounting concerns-The guidance is framed in relation to single, 

discrete decisions when in fact many of these cases document 

mounting concerns about a range of interlocking issues in a 

vulnerable person’s life with no clear trigger point for 

intervention. The decision may not be apparent, or readily 

articulated. 

 

Avoids, withdraws or refuses-It may be very unclear if the person 

wants any decision to be made particularly if their life 

experiences, mental ill-health, or social circumstances have led 

them to withdraw, to refuse services and/or to avoid active 

decision making unless or until it is forced on them by family 

members or outside agencies concerned for their wellbeing.  

There may be circumstances in which a person whose capacity is in doubt refuses to undergo an 
assessment of capacity or refuses to be examined by a doctor or other professional. In these 
circumstances, it might help to explain to someone refusing an assessment why it is needed and what 
the consequences of refusal are. But threats or attempts to force the person to agree to an assessment 
are not acceptable.- (Section 4.57) 

Decisions interlinked-Decisions may be intertwined, for example 

getting adequate personal care may require moving away from a 

negligent carer, decisions may need to be taken in a particular 

order or they may come packaged together. It may not be clear 

who the decision-maker should be in these cases. 

(section 7.70) 

Table 12 links guidance in MCA Code of Practice to features of complex cases 



79 | P a g e  

Copyright Hilary Brown and Liz Marchant commissioned by Office of the Public Guardian June 2011 

 

Assessment-The assessment is complicated as a consequence of 
the nature or extent of the person’s difficulties.  

4.4-An assessment of a person’s capacity must be based on their ability to make a specific decision at 
the time it needs to be made, and not their ability to make decisions in general. Section 3 of the Act 
defines what it means to be unable to make a decision. 
4.36 -The starting assumption must be that the person has the capacity to make the specific decision. If, 
however, anyone thinks a person lacks capacity, it is important to then ask the following questions: 
• Does the person have all the relevant information they need to make the decision? 
• If they are making a decision that involves choosing between alternatives, do they have information 
on all the different options? 
• Would the person have a better understanding if information was explained or presented in another 
way? 
• Are there times of day when the person’s understanding is better? 
• Are there locations where they may feel more at ease? 
• Can the decision be put off until the circumstances are different and the person concerned may be 
able to make the decision? 
• Can anyone else help the person to make choices or express a view (for example, a family member or 
carer, an advocate or someone to help with communication)? (also section 4.11, 4.34) 

Contention-Professionals are unsure amongst themselves and/or 
disagree with family members, about the extent to which the 
person has capacity: this is especially difficult if a powerful 
professional has previously stated that the person has “full 
capacity” when this seems at odds with the way others perceive 
them and/or a decision needs to be evaluated retrospectively.  
 

4.63 There are likely to be occasions when someone may wish to challenge the results of an assessment 
of capacity. The first step is to raise the matter with the person who carried out the assessment. If the 
challenge comes from the individual who is said to lack capacity, they might need support from family, 
friends or an advocate. Ask the assessor to: 
• give reasons why they believe the person lacks capacity to make the 
decision, and 
• provide objective evidence to support that belief. 
4.65- It might be possible to get a second opinion from an independent professional or another expert 
in assessing capacity. Chapter 15 has other suggestions for dealing with disagreements. But if a 
disagreement cannot be resolved, the person who is challenging the assessment may be able to apply 
to the Court of Protection. The Court of Protection can rule on whether a person has capacity to make 
the decision covered by the assessment (see chapter 8). (also section 5.68, 10.32-10.35, 10.79) 
BMA Ethics Paper The Mental Capacity Act 2005-Guidance for health professionals September 2009 - Pg 
3, pg 12 “Where there are disputes about whether a person lacks capacity that cannot be resolved using 
more informal methods, the Court of Protection can be asked for a judgement.” 

Family over-ride-Family members may present decisions as if 6.32- Similarly, carers, relatives and others involved in caring for someone who lacks capacity must have 
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they are the vulnerable person’s own capacitated decisions: 

professionals may have no reason to challenge this unless the 

person’s best interests are being seriously compromised, by 

which time the family’s habitual ways of managing may be hard to 

challenge.  

reasonable grounds for believing that their action is in the person’s best interests. They must not simply 
impose their own views. They must be able to show that they considered all relevant circumstances and 
applied the best interests checklist. This includes showing that they have tried to involve the person 
who lacks capacity, and find out their wishes and feelings, beliefs and values. They must also have asked 
other people’s opinions, where practical and appropriate. If somebody challenges their decision, they 
will be protected from liability if they can show that it was reasonable for them to believe that their 
action was in the person’s best interests – in all the circumstances of that particular case. ( also section 
4.49) 

Aggression of vulnerable person limits access-Aggression or 
mental health problems, on the part of the vulnerable person 
interferes with access to the person. 
 

 

Aggression of carer limits access-Aggression or mental health 
problems, on the part of the vulnerable person’s carers, interferes 
with access to the person. 

 

Salient information-It may not be clear what information is 
salient to the decision, including how to weight social information 
alongside factual information, for example a person on the 
Autistic Spectrum might be able to add up pros and cons but not 
to “read” or weigh-up others’ motivation, interests or intent; this 
is especially important where there is a deliberate intention to 
deceive or defraud. 
 

3.9 The Act cannot state exactly what information will be relevant in each case. Anyone helping 
someone to make a decision for themselves should therefore follow these steps. 3 
• Take time to explain anything that might help the person make a decision. It is important that they 
have access to all the information they need to make an informed decision. 
• Try not to give more detail than the person needs – this might confuse them. In some cases, a simple, 
broad explanation will be enough. But it must not miss out important information. 
• What are the risks and benefits? Describe any foreseeable consequences of making the decision, and 
of not making any decision at all. 
• Explain the effects the decision might have on the person and those close to them – including the 
people involved in their care. 
• If they have a choice, give them the same information in a balanced way for all the options. 
• For some types of decisions, it may be important to give access to advice from elsewhere. This may be 
independent or specialist advice (for example, from a medical practitioner or a financial or 
legal adviser). But it might simply be advice from trusted friends or relatives. ( section 3.9, example of 
Mrs Thomas, 3.10, 4.21) 

Accessible information-It may be difficult to make this 
information accessible or to know the extent to which efforts to 
do this have been successful. 

Jane has a learning disability. She expresses herself using some words, facial expressions and body 
language. She has lived in her current community home all her life, but now needs to move to a new 
group home. She finds it difficult to discuss abstract ideas or things she hasn’t experienced. Staff 
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conclude that she lacks the capacity to decide for herself which new group home she should move to. 
The staff involve an advocate to help Jane express her views. Jane’s advocate spends time with her in 
different environments. The advocate uses pictures, symbols and Makaton to find out the things that 
are important to Jane, and speaks to people who know Jane to find out what they think she likes. She 
then supports Jane to show their work to her care manager, and checks that the new homes suggested 
for her are able to meet Jane’s needs and preferences. When the care manager has found some 
suitable places, Jane’s advocate visits the homes with Jane. They take photos of the houses to help her 
distinguish between them. The advocate then uses the photos to help Jane work out which home she 
prefers. Jane’s own feelings can now play an important part in deciding what is in her best interests – 
and so in the final decision about where she will live. (section 3.16) 

Depression-Sound decision-making involves retaining salient 
information and using it to weigh up the issues but in some cases 
this is taken over and the decision is not made from a primarily 
cognitive standpoint because the person’s anxiety, depression, or 
passivity consistently leads to withdrawal, avoidance or refusal of 
help: this is their default position.  

Mr Oliver has a learning disability. For the last four years, he has had depression from time to time, and 
has twice had treatment for it at a psychiatric hospital. He is now seriously depressed and his care 
workers are worried about him. Mr Oliver’s consultant has given him medication and is considering 
electro-convulsive therapy. The consultant thinks this care plan will only work if Mr Oliver is detained in 
hospital. This will allow close observation and Mr Oliver will be stopped if he tries to leave. The 
consultant thinks an application should be made under section 3 of the MHA. The consultant also 
speaks to Mr Oliver’s nearest relative, his mother. She asks why Mr Oliver needs to be detained when 
he has not needed to be in the past. But after she hears the consultant’s reasons, she does not object to 
the application. An approved social worker makes the application and obtains a second medical 
recommendation. Mr Oliver is then detained and taken to hospital for his treatment for depression to 
begin. ( section 13.13) 

Neurological or addiction-The decision-making is not contained 
by “cognitive” reasoning as the person’s condition embodies 
competing neurological drivers, for example eating disorders, 
Prader-Willi syndrome or certain addictions: in these cases the 
person may be able to understand enough to make a decision “in 
theory” but they are driven to act in contravention of it, “in 
practice”. 

 

Unstable mood BPD -Some decisions are limited by a person’s 

emotional instability, for example people with borderline 

personality disorder, dissociative states  or certain presentations 

of dementia may experience state switches or distinct moods: 

they may be lucid in some states but not in others and may or 
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may not be able to make good decisions from these more 

competent states. By and large, if a person does not conceive of 

their less competent states of mind throughout they may not be 

able to make a sound decision about the risks when they are in 

those more difficult states. 

Cyclical or deterioration-Others may struggle with fluctuating, 
deteriorating or cyclical conditions, (in which case they may have 
made advance statements, or have anticipated and 
communicated how they want to be treated), others will find 
themselves in a downward spiral that limits future options and 
narrows their day-to-day experience. 

4.26 Some people have fluctuating capacity – they have a problem or condition that gets worse 
occasionally and affects their ability to make decisions. For example, someone who has manic 
depression may have a temporary manic phase which causes them to lack capacity to make financial 
decisions, leading them to get into debt even though at other times they are perfectly able to manage 
their money. A person with a psychotic illness may have delusions that affect their capacity to make 
decisions at certain times but disappear at others. Temporary factors may also affect someone’s ability 
to make decisions. Examples include acute illness, severe pain, the effect of medication, or distress after 
a death or shock. More guidance on how to support someone with fluctuating or temporary capacity to 
make a decision can be found in chapter 3, particularly paragraphs 3.12–3.16. More information about 
factors that may indicate that a person may regain or develop capacity in the future can be found at 
paragraph 5.28. 
 
Martina, an elderly woman with dementia, is beginning to neglect her appearance and personal hygiene 
and has several times been found wandering in the street unable to find her way home. Her care 
workers are concerned that Martina no longer has capacity to make appropriate decisions relating to 
her daily care. Her daughter is her personal welfare attorney and believes the time has come to act 
under the Lasting Power of Attorney (LPA). She assumes it would be best for Martina to move into a 
care home, since the staff would be able to help her wish and dress smartly and prevent her from 
wandering. However, it cannot be assumed simply on the basis of her age, condition, appearance or 
behaviour either that Martina lacks capacity to make such a decision or that such a move would be in 
her best interests. Instead, steps must be taken to assess her capacity. If it is then agreed that Martina 
lacks the capacity to make this decision, all the relevant factors in the best interests’ checklist must be 
considered to try to work out what her best interests would be. Her daughter must therefore consider: 
• Martina’s past and present wishes and feelings 
• the views of the people involved in her care 
• any alternative ways of meeting her care needs effectively which might be less restrictive of Martina’s 
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rights and freedoms, such as increased provision of home care or attendance at a day centre. By 
following this process, Martina’s daughter can then take decisions on behalf of her mother and in her 
best interests, when her mother lacks the capacity to make them herself, on any matters that fall under 
the authority of the LPA. ( section 5.17, 5.40-5.45, 9.1, 9.7-9.14) 

Obligations on others -A person’s decisions may place obligations 

on others that they are not willing or able to carry; in this way 

their choices are subject to constraints that they may not have 

been able to appreciate or factor in. There may be a “mythical 

option” for example to “go home” that is not feasible but that 

blocks all other courses of action. 

Mrs Nolan has dementia. She is being discharged from hospital. She has no close family or friends. She 
also lacks the capacity to decide whether she should return home or move to a care home. The local 
authority instructs an IMCA. Mrs Nolan tells the IMCA that she wants to go back to her own home, 
which she can remember and describe. But the hospital care team thinks she needs additional support, 
which can only be provided in a care home. The IMCA reviewed all the assessments of Mrs Nolan’s 
needs, spoke to people involved in her care and wrote a report stating that Mrs Nolan had strong and 
clear wishes. The IMCA also suggested that a care package could be provided to support Mrs Nolan if 
she were allowed to return home. The care manager now has to decide what is in Mrs Nolan’s best 
interests. He must consider the views of the hospital care team and the IMCA’s report. (section 10.30) 

Policy dictates -The decision may have been prompted or 
constrained by a change of policy or service delivery, for example  
the decision to close a care home or move people from one kind 
of service to another 

Ms Lewis, a woman with a history of mental health problems has lived in a care home for several years. 
Her home will soon close, and she has no-one who could help her. She has become very anxious and 
now lacks capacity to make a decision about future accommodation. The local authority instructs an 
IMCA to support her. The IMCA visits Ms Lewis, talks to staff who have been involved in her care and 
reviews her case notes. In his report, the IMCA includes the information that Ms Lewis is very close to 
another client in the care home. The IMCA notes that they could move together – if it is also in the 
interests of the other client. The local authority now has to decide on the best interests of the client, 
considering the information that the IMCA has provided. (section 10.72) 

Timescales -The timescale for the decision may be dictated by 
external frameworks and contingencies, for example when 
someone is being asked to make life-changing decisions in the 
context of discharge from hospital. 
 

 

Family in flux -Family members may be in a constant state of flux 
with relatives disagreeing over important issues and falling out in 
ways that limit their ability to act consistently on, or respecting, 
decisions that have been made. This may include ongoing 
rivalries, feuds or vexatious complaints 

Mrs Worrell has Alzheimer’s disease. Her son and daughter argue over which care home their mother 
should move to. Although Mrs Worrell lacks the capacity to make this decision herself, she has enough 
money to pay the fees of a care home. Her solicitor acts as attorney in relation to her financial affairs 
under a registered EPA. But he has no power to get involved in this family dispute 
– nor does he want to get involved. The Court of Protection makes a decision in Mrs Worrell’s best 
interests, and decides which care home can best meet her needs. Once this matter is resolved, there is 
no need to appoint a deputy.(4.12, 5.63-5.67, 8.29, 10.79, 15.1, 15.9) 
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Decision-maker daunted -The decision to be made has such 
serious implications (for example DNR) that the decision-maker is 
overwhelmed and/or delays making it. 

10.78 The person who lacks capacity may have friends or neighbours who know their wishes and 
feelings but are not willing or able to help with the specific decision to be made. They may think it is too 
much of a responsibility. If they are elderly and frail themselves, it may be too difficult for them to 
attend case conferences and participate formally. In this situation, the responsible body should instruct 
an IMCA, and the IMCA may visit them and enable them to be involved more informally. 

Undue influence -People rarely make decisions in a social vacuum 
and some are more open to undue influence from family, friends 
or associates than others, some to the extent that their decisions 
are not their own but governed by intimidation, dominance, 
manipulation, fear of abandonment or learned helplessness. It 
can be very difficult for outsiders to determine when such a 
threshold has been crossed in these cases.  

Ms Ledger is a young woman with learning disabilities and some autistic spectrum disorders. Recently 
she began a sexual relationship with a much older man, who is trying to persuade her to move in with 
him and come off the pill. There are rumours that he has been violent towards her and has taken her 
bankbook. Ms Ledger boasts about the relationship to her friends. But she has admitted to her key 
worker that she is sometimes afraid of the man.  Staff at her sheltered accommodation decide to make 
a referral under the local adult protection procedures. They arrange for a clinical psychologist to assess 
Ms Ledger’s understanding of the relationship and her capacity to consent to it. (section 4.53, 14.10) 

Limited options -There may be very limited options so the 
person, or their representative, ends up having to choose 
between two things neither of which the person wants. 

 

Knock-on effects and trade-offs -The family and/or professional 
network are clear that the person lacks capacity and that it is their 
responsibility to make a decision in their best interests but 
unclear what is actually in the person’s best interests with difficult 
trade-offs to be weighed up for example between the immediate 
and longer term benefits of a particular course of action, or 
between objective improvements in their health or well-being 
offset against the importance of their relationships with their 
family or community. This may be heightened when there are 
cultural issues at stake. 

 

Agencies disagree -There may be a number of agencies and/or 
professionals involved and they disagree about the issues at hand 
perhaps influenced by concerns about workload or funding. 
 

15.1 Disagreements about healthcare, social or other welfare services may be between: 
• people who have assessed a person as lacking capacity to make a decision and the person they have 
assessed (see chapter 4 for how to challenge an assessment of lack of capacity) 
• family members or other people concerned with the care and welfare of a person who lacks capacity 
• family members and healthcare or social care staff involved in providing care or treatment 
• healthcare and social care staff who have different views about what is in the best interests of a 
person who lacks capacity. 

Not enough consultation -A sound decision is made but without  
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enough consultation to bring other people with you... leading to 
dissension and concerns 

/ŀƴΩǘ ŘŜƭƛǾŜǊ -The person’s agents, whether family or 
professionals, may be unable to deliver on the basis of the 
person’s best interests even after these have been determined. 
For example they may not be able to deliver high quality, 
consistent care due to their own problems, or because the 
person’s challenging needs push them too far or an appropriate 
service cannot be found. 

 

Abusive agent -Professional attorneys or deputies may manage 
the funds of a number of vulnerable people, if their integrity is 
called into question this has knock-on effects for many people 

7.69 Attorneys are in a position of trust, so there is always a risk of them abusing their position. Donors 
can help prevent abuse by carefully choosing a suitable and trustworthy attorney. But others have a 
role to play in looking out for possible signs of abuse or exploitation, and reporting any concerns to the 
OPG. The OPG will then follow this up in co-operation with relevant agencies. 
7.70- Signs that an attorney may be exploiting the donor (or failing to act in the donor’s best interests) 
include: 
• stopping relatives or friends contacting the donor – for example, the attorney may prevent contact or 
the donor may suddenly refuse visits or telephone calls from family and friends for no reason 
• sudden unexplained changes in living arrangements (for example, someone moves in to care for a 
donor they’ve had little contact with) 
• not allowing healthcare or social care staff to see the donor 
• taking the donor out of hospital against medical advice, while the donor is having necessary medical 
treatment 
• unpaid bills (for example, residential care or nursing home fees) 
• an attorney opening a credit card account for the donor 
• spending money on things that are not obviously related to the donor’s needs 
• the attorney spending money in an unusual or extravagant way 
• transferring financial assets to another country. 
 
Mrs Quinn made an LPA appointing her nephew, Ian, as her financial attorney. She recently lost 
capacity to make her own financial decisions, and Ian has registered the LPA. He has taken control of 
Mrs Quinn’s financial affairs. 
But Mrs Quinn’s niece suspects that Ian is using Mrs Quinn’s money to pay off his own debts. She 
contacts the OPG, which sends a General Visitor to visit Mrs Quinn and Ian. The visitor’s report will 
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assess the facts. It might suggest the case go to court to consider whether Ian has behaved in a way 
which: 
• goes against his authority under the LPA, or 
• is not in Mrs Quinn’s best interests. 
The Public Guardian will decide whether the court should be involved in the matter. The court will then 
decide if it requires further evidence. If it thinks that Ian is abusing his position, the court may cancel 
the LPA.  
(7.69-7.10, 14.19-14.22) 

Funds intermingled -The person who is responsible for managing 
the money may blur boundaries about what is spent on the 
vulnerable person’s behalf and their own needs: funds may be 
intermingled. Money may distort the very caring and family 
relationships that it was awarded to underpin. 

15.33 Some examples of disagreements about a person’s finances are: 
• disputes over the amount of money a person who lacks capacity should pay their carer 
• disputes over whether a person who lacks capacity should sell their house 
• somebody questioning the actions of a carer, who may be using the money of a person who lacks 
capacity inappropriately or without proper authority 
• somebody questioning the actions of an attorney appointed under a Lasting Power of Attorney or an 
Enduring Power of Attorney or a deputy appointed by the court. ( also section 14.10)  

Social services have claim -Social services have a claim on 
moneys held by attorneys, deputies and the court and they are 
often the ones to trigger concerns about loss of capital 
 

 

Changes in network over time -Things change over time which 
can call into question arrangements that, at the time, were sound 
and helpful, for example a carer may find a new partner, or family 
relationships may deteriorate into claims and counter-claims. 
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SECTION 7 CONTAINS 

CONCLUDING REMARKS AND 

RECOMMENDATIONS 
 
CONCLUSION  
This study suggests that decisions, like buses, rarely come one at a time 

and that “the seeking and giving of consent is usually a process, rather than 

a one-off event.” This accords with the view set out in the Department of 

Health’s DoH (2009) guidance for medical practitioners .The insights from 

these 60 cases will help to develop training materials that do justice to this 

“complexity”. Tolstoy’s aphorism that “Happy families are all alike; every 

unhappy family is unhappy in its own way”
8
 could easily be applied to cases 

involving capacity in that while straightforward cases follow the course set 

out in the MCA, complex cases deviate in idiosyncratic ways.  

There were however issues that arose on a regular basis,- both at the 

outset and in the on-going management and review of these cases, that 

seemed to contribute to their being seen as complex. It is as if the 

decisions submitted to this study did not really “fit” the linear model of 

decision making on which the Act is premised. They did not come neatly 

packaged instead they tended to emerge from a morass of mounting 

concerns, the person’s capacity was often not easily assessed as emotional 

difficulties distorted not only their thinking but also limited their 

willingness to seek help and the management of these matters continued 

to be complicated even when sensible arrangements had been put in 

place. This was especially so where care and financial arrangements cut 

across each other or where family feuds got played out against the 

backdrop of a vulnerable person’s care. Many decisions were not made in a 

timely way and this allowed options to slip away.  

Some practitioners related their experience of struggling to make life fit the 

model, or they struggled to bend the model into the right shape to fit the 

person’s individual circumstances. Where they were confident and willing 

to go back to first principles, they found ways forward and many of these 

cases were then handled very well. It was as if the complexity of these 

cases forced the individuals and agencies to “up their game” and to 

                                                                 
8
 Leo Tolstoy, Anna Karenina, Chapter 1, first line 

Russian mystic & novelist (1828 - 1910) 

 

http://www.quotationspage.com/quotes/Leo_Tolstoy/
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improve the consistency of their decision-making and consultation. There 

were usually no right answers only good-enough compromises that had to 

be put together in sensitive, ethically informed and transparent ways.  
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Guide 16:  Community-based day activities and supports for people with 

learning disabilities 2007 
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